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Petitioners Jack Louman and Teresa Harke (herein collectively “Petitioners™) seek
review of the ballot title certificd by the Attorney General for Proposed Initiative Petition
#7 (2014) (“Petition” or “the Petition™) captioned:

AMENDS CONSTITUTION: RECOGNIZES MARRIAGFE. BETWEEN COUPLES
OF SAME GENDFER; PROTECTS CLERGY/RELIGIOUS INSTITUTIONS’
REFUSAL TO PERKFORM MARRIAGES

The full text of the ballot title as certified to and filed with the Secretary of State,
in addition to the Attorney General’s supporting memorandum, is set out in Exhibit A. A
photocopy of the text of the measure as submilted to the Secretary of State is attached as
Exhibit B. _

L PETITIONERS’ INTEREST IN THE MATTER

Petitioners are electors who are dissatisfied with the foregoing certified ballot title.
Petitioners submitted timely written comments on the certified title to the Secretary of |
State on March 217, 2013, attached as Exhibit C. Petitioners’ objections to the Caption,
Results Statements and Summaljf ccﬁiﬁed by the Attorney General relate to the
arguments and comments they made during the administrative comment period objecting
to the caption,

Petitioners™ objections to the Caption, Results Statements and Suminary certified
by the Attorney General also relate to news language the Attorney General inserted into
the certified Ballot Title after the end of the administrative comiment period. Because
some of the language the Petitioners object to was inserted into the certified Ballot Title
after the cxpiration of the administrative comment period, Petitioncrs are entitled to raise
these objections for the first time before this Court. Carley v. Myers, 340 Or. 222,232, 132
P.3d651, 656, (20006).

IT. REASONS THE CERTIFIED BALLOT TITLE FOR PETITION #7 (2014)
DOFES NO'T SUBSTANTIALLY COMPLY WITH ORS 250.035(2) - (5)

The certificd caption does not comply with the requirements of ORS 250.035(2)-

(5) because the certificd caption (1) docs not accurately state the subject matter of the
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Petition, and (2) and uses politically charged and emotionally laden terms in violation of .
this Court’s case law.
1II.  ARGUMENTS AND AUTHORITIES

When reviewing a certified ballot title, the job of this Court is to “decide whether
the Attorney General's certified ballot title is in “substantial compliance” with the
statutory requirements.” [Huss v. Kulongoski, 323 Or 266, 269, 917 P2d 1018 (1996).

A.  The Caption

ORS 250.035(2)(a) requires that a ballot title contain a “caption of not more than
fifteen words which rcasonably identify the subject matter of the state measure.” The
caption presented by the Attorney General states:

AMENDS CONSTTIUTION: RECOGNIZES MARRIAGE BETWEEN COUPLES
OF SAME GENDER; PROTECTS CLERGY/RELIGIOUS INSTITUTIONS’
REFUSAL TO PERFORM MARRIAGES

ORS 250.035(2)(a) dircets that the caption of a ballot title to a proposed measure
reasonably identily thé subject matter of the meﬁsure. A ballot title must not give undue
influence to one aspect of the proposed measure at the expense of a full description of the
general subject of the measure, Phillips v. Myers, 321 Or, 221, 936 P.2d 964 (1997).

The caption serves as the "cornerstone for the other portions of the ballot title" and
thercefore must identify the proposed measure's true subject matter "accurately and in
terms that will not confuse or mislead potential petition signers and voters." Greene v.
Kulongoski, 322 Ore. 169, 174-75, 903 P.2d 366 (1995).

The caption, which is the first information that most potential petition signers and
voters will see. is pivotal. Frazzini v. Myers, 344 Or. 648, 654, 189 P.3d 1227 (2008). It
must "inforn potential petition signers and volers of the sweep of the measure." Id. citing
Terhune v. Myers, 342 Ore. 475, 479, 154 P.3d 1284 (2007). A caption should not
"understate or overstate the scope of the Jegal changes that the proposed measure would
enact." Id. citing Kain/Waller v. Myers, 3377 Orc. 36, 40, 93 P.3d 62 (2004). If a proposed

measure has more (han one subject, cach should be identified in the caption if it is

PAGE 2 - PETLTION FOR REVIEW OF CERTIFIED BALLOT TTILE - PETTTION #7 (2014)




possible to do so within the 15-word limit. Whitseit v. Kroger, 348 Or. 243, 247, 230
P.3d 545 (2010). In other words, a caption cannot focus on only one thread of a petition,
but instead must focus on the entive blanket, so as to encompass all the subjects covered
by the measure. See Witt v. Myers, 325 Or. 221, 936 P.2d 964 (1997).

In addition, where the measure’s proponents usc words or phrascs that are
intentionally or unintentionally designed to influence the voter, the Attorney General
should look past those “politically charged” phrases and describe the [ull impact of the
measure. The requirement that a ballot title be “impartial® is to prevent argument,
misleading descriptions, or emotionally laden words within the ballot title. Hamillon v.
Myers, 326 Or. 44, 943 .2d 214 (1997).

Finally, a caption’s terims must not understate or overstate the scope of the legal
changes that the proposed measure would enact. Kain/Waller v. Myers, 337 Or. 36, 93
P.3d 62 (2004). In order to draft a pi‘opcr caption, the Attorney General must examine the

text of the measure and the changes the nicasure would enact in the context of existing

law. Greenburg v. Myers, 340 Or, 65, 127 P.3d 1192 (20006) citing Kain/Waller, 337 Or.
at 41 (emphasis added).

The Attorney General points out in her letter accompanying the certified ballot
title, the “subjeet malter” of'a measure, as that term is used on (sic) ORS 250.035(2),
must be deternnined with reference to the “significant changes” that the measure would
bring about. See Fxhibit A, page 2 (infernal citations omitied). The Attorney General
concludes “The captior: must inform potential petition signers and voters of the sweep of
the measure.” /d. (internal citations omitted).

The problem is the Attorney General’s certified ballot title fails to follow the very
rules laid oul in the Attorney General’s supporting memorandum.

The Attorney General identitfies the subject matter of the Petition as:

[P # 7 establishes the right of same-sex couples to marry in Oregon, to have

the state issue marriage licenses to same-sex couples, and to have the state
recognize and treat same-sex marriages the same as opposite-sex marriages.
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it also confirms the already-existing right of religious institutions and
members of the clergy {o refusce to perform any marriage, mcludmg a
marriage of a same-sex couple.

Lixhibit A, page 2.

As an initial matter, the Atiorney General’s own explanation of the subject matter
of the Petition conflicts with the Attorney General’s understanding of her duty in drafting
the certified caption. ‘The Attorney General states the caption is supposed to inform the
voter of the “significant changes” that a measure would bring about. In her explanation
of the subject maiter of the Petition, the Attoracy General admits there is an “[ Allready-
existing right of religious institutions and members of the clergy to refuse to perform any
marriage, including a marriage of a same-sex couple.” If the caption is' supposed to

inform potential signers and/or voters of significant changes made by the Petition, why

did the Attorney General include in the certified caption reference to an already existing
right that the Petition docs not change? For this reason alone the certified caption fails to
comply with the requirements of ORS 250.035(2). o

The certified caption (and indeed the entire certified ballot title) does not comply
with the requirements of ORS 250.035(2) for an even more obvious reason: the cettified
caption fails to, as the Attorney General puts it: “inform potential petition signers and
voters of the sweep of the measure.”

By its very own words, the Petition will require the state of Oregon and its

political subdivisions to issue marriage licenses. See Lixhibit B. Currently only county

clerks issue marriage licenses. See ORS 106.041(1). This is a “significant change” in the
law madc by the Pctition.!

In response, the Attorney General argues (1) the Petitioners” claim that “political
subdivisions” would have to issue marriage licenses if the Petition becomes a part of the

Oregon Constitution is “conjectural and not beyond dispute”, and (2) requiring political

' Remember, according to the Altorrey Gereral, the caption is supposed to inform the
signer/voter of “significant changes” made by a proposed measure.
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subdivisions to issue marriage licenses is an “cffect” of the Petition that should not be
included in the caption. Both arguments by the Attorney General are wrong.

1. The Caption Identifics One Aspect ol the Proposed Petition That Changes
NOTHING!

As curious as the Attorney General’s reasoning is for omitting a significant change
made by the Petition (sce below), is the Attorney General’s inclusion of a provision of the
Petition that, by her own admission, makes no change in the current faw.

"The caption certified by the Attorney General includes the following clause:

“prolects clergy/religious institutions” refusal to perform marriages”

By the Attorney General’s own admission, the Petition “protectsfing] the alrcady-
existing right of religious institutions and clergy 1o refuse to perform marriage.” Exhibit
A, page 4.

In Carson, supra., this Court explainedvlhat a caption should identify the subject of
a proposcd measure by looking at the text of the proposed measure and determining the
changes the proposed measure would malie (o existing law. Carson, 351 Or. at 513.
Including the clause “protects clergy/religious institutions’ refusal to perform marriages”
does not identily any change in existing law.

Stated above, the major effect of a proposed measure is the change in the current
law the mcasurc would make if adopted. The Attorney General concedes that current law
allows clergy and religious instifutions to refuse to perform marriage ceremonies.
Thercfore, the proposced measure makes no change to current law - that is - the proposed
measure has no effect. ‘The certified caption misleads the signer and/or voter that the

Petition creates a right that doesn’t exist, or somehow protects a right that is at risk of

? Or perhaps the Petition does something! Tt is possible that the inclusion of the “refusal
to perform marriage” exception in the Petition could be interpreted as protecting only the rights
of clergy and religicus institutions to refuse to perform marriage, thereby requiring all others to
provide goods and services to same-sex (or opposite-sex) marriages despite strongly held
religious beliefs against such practices.
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being lost. Neither instance is fruc, which is why the inclusion of this clause in the
caption 1s impermissible.

What the clause docs - [or the chief pelitioner - is advance a provision of the
Petition that was inserted solely for political purposes. As even the Attorney General
notes, clergy and religious institutions currently have the right to refuse to perform
marriage ceremonics. The inclusion of this fanguage into the Oregon Constitution (if the
proposed measure were adopled) would not change this right. This provision of the
Petition was inscricd solely for the purposc of making the I’Actition an casier sell to the
voters and should not be included in the caption, or the entire ballot title, for that matter.
Marr v. Thorton, 237 Or. 503, 392 1.2d 458 (1964).

This Court has explained to the Attorney General on numerous occasions that
including politically charged phrases in describing the effects of a measure is
impermissible. Carson, 351 Or. at 513; Farls v. Myers, 330 Or. 171,999 P.2d 1134
(2000). Using such terms may cause confusion with the potential signer or voter as to the
major effect of the proposed measure. Jd.

Aud that is what including the clause “protects clergy/religious institutions” refusal
to perform marriages” in the caption does - it confuses a potential signer/voter into
thinking a major cffcct of the Petition is to “protect” a right that already exists. The only
purpose for including this clause in the caption is to help the chief petitioner gain voter
approval of the Petition. "This the caption cannot - and should not - do.

For all of the reasons discussed above, the certified caption for the Petition fails to
comply - let alone substantially comply - with the requirements of ORS 250.035(2) and

should be remanded to the Attorney General for revision.

2. The Exact Text of the Petition Iistablishes That Political Subdivisions

It is beyond coniecture that the Pefition would require that:
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The state and its political subdivision shall issuc marriage licenses to all
couplces, regardless of gender, provided they otherwise meet the
requirements of Oregon law.

Exhibit C.

The Petition, by its very language, will require the state and political subdivisions
to issue martiage licenses. THow much more clear could this be? This is a significant
change from current law that is not included in the certified ballot title - anywhere.

The Attorney General arpues that Petitioners” argument that the Petition would
require cerlain types of political subdivisions to issue marriage licenses is flawed because
the statates relied upon by the Petitioners to establish which political subdivisions would
be required to issue marriage licenses are definitions of “political subdivision” unique to
the chapters of the Orcgon Revised Statutes i which they are found.

Kine.

In the context ol the Qregon Constitution, the Supreime Court has held the
following governniental mtﬁies to be po]iiical subdivisions of the state:
1. School Districts - Jucobberger v. School Dist. No. 1,122 Or, 124 (1927);
| Vendrell v. School Dist., 226 Or. 263 (1961); School Dist. V. United States
Nat'l Basik, 187 Or. 360 (1949);
2. Municipal Corporations - Wicgins v. Barrett & Associates, Inc., 295 Or.
679 (1983)
3. The Port of Portland - Cook v. Port of Portland, 20 Or. 580 (1891); Avis
Rent-a-Car v. Department of Revenue, 330 Or. 35 (2000).
4. “Ports” and “Districts” - Rose v. Port of Portland, 82 Or. 541 (1916).
It is not conjecture. 1t is beyond dispute. The Petition, if passed, would require
political subdivisions to issuc nuarriage licenses. In the context of the Oregon
Constitution, political subdivisions include et least school districts, municipal

corporations, the Port of Portland, and “ports” and “districts”. Accordingly, the Petition,
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if passed, would require (at least) school distvicts, municipal corporations, the Port of
Portland, and “ports™ and “districts” to issuc marriage licenses.

Shifting the requirement that marriage licenses be issued by counties to requiring
school districts, municipal corporations, and the Port of Portland (among others) to issue
marriage liccnses is @ monumental change in public policy that a potential signer of the
Petition, or voter, ias to be made aware of in the caption.

3. Requiring Political Subdivisions to Issue Marriage Licenses IS the Subject
of the Petition

The Attorney General argnes that cven if political subdivisions would be required
under the Petition to issue nuﬂ‘fingc licenses, such a requirement would be an “effect” of
the Petition, not the subject of the petition, implying that a caption must only describe the
subject of a petition. and not s effect.

‘the Altorney General ciles Mabon v, Meyers, 332 Or. 633, 33 P.3d 988 (2001) for
the proposition that a caption cennot include the “effect” of a proposed measure. Exhibit
A, pgs. 3-4.°

In fact, this Court held in Mabon that a caplion that catalogucs the cffects of a |
proposed measure without desceribing the subject of a proposed measure fails to satisfy
the requirements of ORS 250.035(2). Mabon, 332 Or. at 638. There is nothing in this
Court’s case law concerning certified captions that prohibits the Altorney General from
including the cffeets of a proposcd petition, so long as the subject matter is identified. In
truth, it may very well be the case that the subject matter and the cffect(s) of a proposed

petition may bc the same thing.

? The Altorney General’s April 57, 2013 Ietler seemingly rejects the Petitioners
arguments claiming this Court’s decision in Mabon explicitly held that listing the effects of a
proposed measure in a caption is nol allowed. B3ut Mabon does not stand for this proposition. In
fact, this Court in Mabor held that the Attorney General’s “catalogue of conduct” listed in the
caption interfered with the Attorney General’s ability to identify the subject matter of the
proposed measurc. £ anything, Mabon stands for the proposition that a caption can list the
effects of a proposed measure, so long as the list does not interfere with the Attorney General’s
ability to identily the subject matter of the propesed measure.
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But this Court in Mabhon went even further, instructing the Attorney General that:
Although there is no categorical prohibition against also listing certain
consequences, such as prohibited conduct, in the caption, any such list may
not interfere with reasonably identifying the subject matter of the proposed
measure.

Id

In fact, this Court has held that in some circumstances it may be appropriate, or at
least in substantial compliance with the applicable law, (o list the major effects of a
proposed measure in the caption. Carson v. Kroger, 351 Or. 508, 270 P.3d 243 (2012)
citing Whitsett v. Kroger, 348 Or. 243, 230 P.3d 545 (2010).

Nevertheless, the fact the Petition would require political subdivisions such as
school districts and the Port of Portland to issue marriage licenses is a subject of the
Petition.

When (rying to identify the subject matter of a proposed measure - i.e. the “actual
major etfccet of a proposced measure - this Court looks to the text of the proposed measure
to determine the changes that the proposed measure would cnact in the context of existing

law, and then evaluates whether the caption reasonably identifies those effects.

Rasmussen v. Kroger, 350 Or. 281, 285, 253 P.3d 1031 (2011).

L. Recognizing same-sex marriage in Oregon by amending the Oregon
Constitution
2. Requiring the state and iis political subdivisions to issue marriage

licenses, which in Orcgon are only currently issued by county clerks.

There arc no other changes to existing law made by the Petition.

The caption identifics one of the changes - the one the Attorney General hersetl
personally supports - but is curiously silent as to the sccond change the Petition would
make to current law. For those reasons, the caption fails to comply with the most basic
requirements of ORS 250.035(2) and should be remanded back to the Attorney General

for re-drafting.
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>

ELLEN F. ROSENBLUM MARY H. WILLIAMS

Attotney General Deputy Attorney General
DEPARTMENT OF JUSTICE
APPELLATYE DIVISION
April 5, 2012
Stephen N, Trout

Director, Elections Division
Office of the Secretary of State
141 State Capitol

Salem, OR 97310

Re:  Proposed Initiative Petition - Amends Constitution: Recognizes Marriage Between
Couples Of Same Gender; Protects Clergy/Religious Institutions’ Refusal ‘T'o Perform
Marriages .

DOJ File #B8°1-7-13; Elections Division #7

Dcar Mr. Trout:

We reeeived comnments from (1) Margaret Olney on behalf of chief petitioner Jeana
Frazzini and elector Vanessa Usui; (2) Ross Day on behalf of electors Jack Louman and Teresa
Harke, and (3) Gregory Chaimov on behalf of clectors Rebecea Straus and Jann Carson, This
letter summarizes those comments, our responses to the comments and the reasons why we
altered or declined to alter the draft ballot title in response to the comments. ORAP 11.30(7)
requires this letter to be included in the record if e Oregon Supreme Court is asked 1o review
the ballot title.

Procedural conslitutional requirements

Commenters Louman/ Harke raise the issuc of whether the proposed measure violates the
single subject rule. That 1ssue is beyond the scope of the ballot title drafting process. See OAR
1650-14-0028 (providing for separate review process by Secretary of State to determine whether
measure complies with constitutional proceduoral requirements for proposed initiative measures).
Accordingly, we do not address il here.

A. The caption

The caption of a ballot title must “rcasonably identify] the subject matter of the state
measure.” ORS 250,035(2)(a). "The duaft ballot title contains the following caption:

Amends Constitution: Recognizes marrviage between two people regardless
of gender, protects religious institutions’ refusal to perform marriages

The “subject matter” of an iniiative petition should not be confugsed with an “effect” of
the petition. Kain v. Myers, 335 Or 228, 232-23, 64 P3d 1129 (2003) (focusing on that

1162 Court Street NiZ, Salem, OR. 97301-4096
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distinction). 'The “subject matter” of a measure, as that term is used on ORS 250.035(2), must be
determined with reference to the “significant changes™ that the measure would bring about.
Phillips v. Myers, 325 Or 221, 226, 936 P2d 964 (1997). The caption must “inform potential
petition signers and voters of the sweep of the sueasure,” Terhune v. Myers, 342 Or 475, 479,
154 P3d 1284 (2007). :

Currently, the Oregon Constitution, Asticle XV, section 5(a) provides, “It is' the poliey of
Oregon, and its political subdivisions, that only & marriage between one man and one woman
shall be valid or legally reeogaized as a marriage.” 1P # 7 amends Axticle XV, section 5(a) as
follows:

Policy regarding marriage. It is the policy of the State of Oregon to
recognizc and protect the freedown to mairy for all couples regardless of gender,
while also preserving and protecting the right of teligious institutions and cletgy
to refuse to perforin any such marriage.

(1) Yreedom to Martry: The stale and its political subdivisions shall issue
marriage Jicenses to all couples, regardless of gender, provided they otherwise
miect the roquirements of Otegon law.

(2) Religious Profection: The existing right of religious institutions and
clergy to refuse to perform o marriage shall be protected. ,

(3) Non-discrimiration; All legally valid marriages between couples of
the same gender shall be subject to the same laws as those governing marriages
- between couples of the opposite gender,

Thus, 1P # 7 establishes the right of sanie-sex covples to marry in Oregon, to have the
state issu¢ marriage licensces 1o same-gex conples, and 1o have the state recognize and treat same-
sex marriages the sume us opposiic-sex marringes, T also confirms the already-existing right of
religious institutions and members of the clergy to refuse to perform any marriage, including a
martiage of a same-sex couple, That is the subicet malter of TP # 7,

All cormenters assert that the captior: does not meet the statutory standard, although for
different reasons, Trazzini/Usui conlend that it is underinclusive and potentially misleading,
Louman/Hacke contend that it fails to accurately identify the subject matter of IP # 7. ‘
Straus/Catson do not identily an actual statutory shottcoming bul argue that, because the caption
“deviates from the language of the measure,” it “obscures” the changes the ineasure makes,

Frazzini/Usui first assert “same-sex warringe” or “same-sex couple” is the commonly
undetstood term for a marriage belween “two people repardless of gender,” and should be used
to make the caption “more understandable.” Straus/Carson make a similar assertion, While we
" do not agree that the phrase “maviiage between two poople regardless of gender” is confusing,
we agree thal the same information can be conveyed with fewer words—such as “couples of
same gender” or “sarne-sex couple” -a consideration that is atways paramount in a caption,
given the word limit,

Exhibit A
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Frazzini/Usui also assert that the desctintion of the religious exception is under-inclusive.
They point out that clergy and religious institutions are not co-extensive: “Not all membets of
the clergy arc afiiliated with a religious institution, and not all religious institutions have clergy.”
Frazzini/Usui arc correct, and we clarify the caption accordingly,

Loumsan/Harke contend that the capticn does not meet statutory requircments because it
does not accumtely doseribe the measwe’s subjeot matter by identifying the “biggest change
Petition # 7 makes to cwrrent law.” Under Loutaan/] larke’s analysis, because 1P # 7 states that
“[t]he state and its political subdivisions shall issue marriage licenses to all couples, regardless of.
gender,” that would require marriage Heenses (o be issued not only county clerks, but by “water

districts, schioo! districts, [and] wmetvopolitan service districts (to name a few)[.]”

Louwman/Ilatke’s asserlion raiscs wo separatc issues. The first is whether the Attorney
(eneral may go beyond the terins of a measure 10 deseribe its cffect, It is well established that
* the funclion of a ballot title is not tu resolve dispuled questions of interpretation beyond the
extent necessary to describe the ngasure. The Oregon Supreme Court has explained that it will
not speculate about possible effects of a propesed mcasure, See Nesblit v. Myers, 335 Or 567,
57172, 73 P3d 825 (2003) (vo stating); Kain v, Myers, 333 Or 446, 450-51, 41 P3d 416 (2002)
(ballot title nced not mention “conditionai and conjectural” effects of proposed measure).: On the
other hand, the cowt has recognized that wheun the effects of a measure are not reasonably
subject to dispute. the Attorney General can (and cc easionally must) go beyond the terms of the
measure and mention those slicets in the ballet title, See Kain v. Myers, 335 Or 228, 233-24, 64
P3d 1129 (2003) (equiring Attorey General to explain that general prohibition on paymll
deductions for political purposes would affect unions). Here, Louman/Harke’s agsertion as to the
effect of IP # 7 is conjectural andt not beyond disnute,

Currently, by statuie, only county cleriss ingy issuc mariage licenses. ORS 106.041(1),
106.045, 106.05¢, .1«.)5,07,, 166,100, 106,110, Touman/Harke assert that Oregon law defines
“political subdivisions” to inclade “af feast the following: a city, county, district or any other
municipal or public corposaticn in this state.” Miwever, the cited statutes define “political
subdivision” only vith respec to the specific statutory chapters in which they are found, See,
e.g., ORS 192,005(4) (defining® ;mhtmd subdvision™ for the purposes of the public records
statutes); ORS 237.410(1) (federal social security); ORS 242.7G2(9) (firetighter and sclhiool
distriets); ORS 271.005(3) (use of public lands; casements}; ORS 477.001(22) {fire protection of
forests and vegstalion)y;, GRS 057,097 (unewp oyment insurance), Those statutes do not purport
to define “political subdivision” for the purposcs of issuing marriage licenses, and
Louman/Harke do not identify any statute that dofines “political subdivision” on a general
statewide basis Noi«biy, Chapter 106, which governg marriage and domestic partnership and
provides thet commiy clorler shall iscue masiape Heonses, does sot define “political sybdivision.”
Accordingly, it s not peyond dispate that 1P % 7 would require state officials—other than county
clerks- to issuc morpiage Heenses.

Byen i Towan/Uarke weee correct, thal brings up a sceond issue: whether that change
i part of the snbisct maiter of the wvasure that must be set out in the caption, or whether it is
only an “cffect » e Creaon Supreme Conrt addiessed that issue in Mabon v, Meyers, 332 Or
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633, 33 P3d 988 (2001), i which the proposed initiative consisted of a single provision stating
that the state “shall keep safe from mortal harw ail innocent Human Life, acknowledging and
protecting the IHuman Person from the moment of fertilization until natural death,” The certified
ballot title caption stated that the measure “Amends Congtitution, Prohibits; abortion; physician
aid-in-dying; eertain pain-conirol, birth-control methods; other ‘mortal harm,” Zd. at 636 (all-
capitalization in original). The court concluded that the caption failed to substantially identify the
subject of the migasure, That subject, the conrt concluded, was the requirement that the state
“will protect some fuman Jife from Muh ation until natural death.” 1d, at 638, See also,
Carson v. hyers, 326 Or 248, 254, 651 P2d 700 (1998} (caption inadequate “because it
catalogues an effect of the proposed meashre, rather tmm stating ils “subject™).

Here, the subjoct mualter of TP # 7, as discussed above, is the establishment of the right of
same-sex couples 1o marry in Oregon, to have those marriages recognized and treated the same
as opposite-sex marringos by the state, and pmtccmg the already-existing right of religious
ngstitutions and clergy to refuse to perform awartiage. Bven if Lovman/Harke are correct,
requiring officials other ther county elerks to issue martiage licenses is a secondary effect of the
. measure, not ils subicet. Lonman/Harke propose that the Aftorney General do preeisely what the
court said i not necessary in Mabon and Carson viz, identity an clfect or list of effects as the
subject of'the propesed measure, Accordingly, we deciine to adopt Louman/Harke’s proposed
changes. ' :

We certify the following caption:

- Amends Constitution: Recognives marriage between couples of same
gender; profects elergy/veligious institutions’ refusal to perform marriages

B. The “¥es” vesadd statement

ORS 250.035(2)(bY and {¢} require & ballot i#i (o contain “|a] cimple and Lmdmstdnddblc,
statement of not mote thar 25 words that d(‘sc'" s the result if the state measure” is approved.
The draft ballot titls coztains the following “yes” stateient;

Result of “Yes? Voie: “Yeos” voie nniends Orépon Constitution; state
shall recognize marriage betwaen two people regardless of gender; protects
religious institutions’ right to refise 1o perform a marriage.

Frazzini/Usul ,mnl' that the “ves” statoment does not “accur dtcly and complelely
describe the measure,” hecause 1P # 7 “cstablishes the right to marry” for alt Oregon couples,
regardless of ge mi(n A0 prohibits differant troutment of same~sex couples. As they did in their
comments on the caption, they point cut thel the “yes” statement inaccurately treats clergy and
religious institutions as cooxtensive, Straus/Carson make the same point. We agree and make
appropriate changes to the “yes™ statement to clarify those points,

Louman/Harl\c conlend that the “yes” statement fails 1o identify the “maior purpose and
cffcet” of TP # 7, viz. that it requires siate O{fl')lul s other than county clerks to issue marriage
licenses. For the reasots discussed above, we c¢joct that contention,
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We certily the followitg “vos” result statement;

Result of “Yes” Vote: “Yes” vole amends constitution; recognizes the
right of same-gender couples to marry: protects right of clergy and religious
institutions (v refuse o pecform mairiages.

C.. The “No” result statement

ORS 250.035(2) () requires a ballot title to contain “[a] simple and understandable -
statement of not more than 25 words (hat deseribes the result if the state measure” 1s rejected,
The draft ballof title containg the following result statements:

Result of “No” Vote: “No” vote retains the existing constitutional
provisien that only marriage between one man and one woman is valid or legally
recognized as marriage by state.

Frazzini/Uisui eriticize the “no” statement for “simply recit[ing]” the current text of
Atticle XV, § 5(a) rather that explaining what that incans in “practical terms that are clear and
understandable,” Strauy/Carson criticize the “ro” statement because it does not sufficiently
parallel the “yes” statement, See QRS 250.035 (3) (the “yes” and “no” statements “shall be
written so that, to the extent practicable, the laaguage of the two statements is parallel™). While
we disagree that the drall “uo” statement is noi clear and understandable or does not sufficiently
parallel the “yes” stalement, we agree that 1t can be iraproved and therefore make changes to
clarify the “no” s{utzmeat, '

Louman/Llarks assert that the “no” stalement does not meet the statutory requirements
because it fails to state thut, if the messute is rsjected, enly county clerks will continue to issue
marriage licenses. IFor the reasons dissussed above in the caption seetion, we reject that claim,

We cartity the foliowing “no” resuit statement:

Result of “No” vote: “No” vole retains existing constitutional ban on
matriage of sume-gender couples; retaing constitutional provigion that recognizes
only meiriape botween one man and one weinan,

K. The summnary

ORS 250.035(2V ) requires o “concise ang impartial statement of not more than 125
words summarizing {he siafe ineasure and its miojor eifeet.”” The draft summary reads:

Sumnmary: Oregon Constiiution currently provides that only marriage
between one man 2nd cne woman |s valid or legally recognized as marriage by
Oregon, prov.des that Oregon does no! recognize valid out-of-state marriages
unless they are between one man ard one worman, Oregon statutes currontly limit
marriage baved on age, capacity to consent, marital status, and degree of kinship. k
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Measure anmends Coastitution, provides that state shall issue marriage licenses to
couples regirdless of gender who mcet ofher statutory 1cqmrcmonts‘plov1dcs that
same-gender martisges shall be legally the same as opposite-gender marriages;
repeals prohibition nn recognizing out-of-siate same-gender marriages, Measure
adds to Consitfution that the right of religlous institutions/clergy who refuse to
perform a matriage “shall be protected,” Other provisions.

Frazzini/Usui, Straus/Carson and Loutaat ;flL,*l\o all assert that the summary is inaccurate
beeause the Conslituticn already protects the right of religious institutions and clergy to refuse to
perform martiages. o thelr view, stating that ‘he measure “adds” that protection leads voters to.
believe that TP # 7 creefes o new tight,. We agree that using “adds” could Iead to confusion on
that issue and, therefore, chunge the snmmary.

Frazzini/Usui and Su'ztus/”Curson assert that the phrase, “provides that Oregon does not
recognize valid out-oi-state marriages widess (hey are between one man and one woman” is an
“interpretation” of what “legally recognized” means with respect to out-of-slate marriages that
should not be mdud d. We agree and remove that statement from the summary.

Frazzini/Usui also von tend that tie surmary’s inclusion of information on the statutory
restrictions on marriage is “ynne w'warv ard enafisingl]” We disagree, Because IP# 7
provides that sums-sex conples g, “otherwize et the requirements of Oregon law” to be
married, it is necessary to nrovide umnuau or as to what those requircments arc.

Louman/Harke as:ert that the summary fails (o accurately state that, if passed, the
measure wouid requirs o i" Helais other thaa cornly clerks 1o issue matriage licenses, For the same
reasons discussed above, we reject ibul argunient. Downan/Harke also assert that the summary
should include forudicn Lhm;, altheugh 1P # 7 wenld not require religious institutions and
clergy to perform martiages; it would require others to “participate” in them even though it may
be against thelr rcdigioas pelicly, e.o, “photogiashos, bakers, music dee-jays, dressmakets and
the like[.]" Howaver. beenuse the tex! neither explicitly states nor implics anything about the
participation of such peonis in weddiogg, that claira s hurely conjectural at this point, .

o

We certify the following summary:

Sumemary? Oregon Constitulion curs nHJ bans marriage between couples
of the saine peader by providing that ¢ 11‘ marriage belween one man and one
woman 18 valid or legally ¢ ceobaad. Oropon statutes ourrently limit the right to
marsiage based on age, capacity (o conser?, marital status, and degree of kinship,
Measure amends Constitution to recog: 1i7e ihe right of couples of the same gender
lo maryy )‘z"u\'iu‘u? ey meet stalutory draiisicaiions, Moeasure requires state fo
isste marriope fconses {0 same-gay Counkis an the same basis as opposite-sex
couples. Muasaie provides that marrieses between same-sex couples are subject
to the seme s thal povers mamiages L cwect opposite-sex couples, Measure
protects the existing right otieligious istitutions and clergy to refuse to perform
a martiace, Chher provisions,
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singerely,

z.//m/ Jedf 1 Payne
Assistant Attorney General
Julf f Payne@doj.state.or.us

JIP:mlk/4110012
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Lynu Rosik, General Counsel Division

Margaret S, Olney Ross Day
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04 Portland, Oregon 97223

Portlaad, Grozon 97204

Jeana Frazzini
P.O. Box 40625
Portland, Orcgon 97240

Gregory A. Chaimoyv

Davis, Wright, & Trcuaine, LLP
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Clertified by Attorney General on April 5,2013,

BALLOT TTTLE

Amends Constitution: Recoginizes marriage between couples of same gender;

protects clergy/religious institetions” refusal to perform marriages

Result of “Yes” Vote: “Yes” vole amends constitution; recognizes the right of
same-gender couples to marry; protects right of clergy and religious institutions to refuse

to perform marriages,

Result of “No” Vote: “No” voic retaing existing constitutional ban on marriage
of same-gender couples; retains constitutional provision that recognizes only marriage

between one man and one woman,

Sumnary: Oregon Congtitution currently bans marriage between couples of the
same gender by providing that only marriage between one man and one woman is valid
ot legally recopnized, Oregon statutes curvently {imit the right to marriage based on age,
capacity to congent, marital statug, and degree of kinship, Measure amends Constitution
to recognize the right of couples of the same pender to marry provided they meet
statutory qualifications. Mcasure requires state to issue marriage licenses to same-sex
couples on the same basis as opposite-sex couples. Measure provides that marriages
betwcch same-sex couples are subject to the same laws that govern marriages between

opposite-sex couples, Measure protects the existing right of religious institutions and

clergy to refuse (o porforin a marriage, Other provisions,
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Article XV, section 5(a). Policy regarding marriage. Itis-the
poliey-of Oregon-and-its-political-subdivisiens-that-enly-a
matriage-belween one-man-and-one-woman-shall-be-valid-or
legallyrecognized-as-a marriage. itis the pdlicy of the State of
Oregon to recognize and protect the right to marry, while also
preserving and proteciing the right of religious institutions and
clergy to refuse to perform a martiage.

{1) Righi to Marry: Thz state and its political subdivisions
shall issue marriage licenses {o all couples who otherwise
meeal the raguirernents of Cregon law regarding age,
marifal status, capacity to consent to marriage, and
cegree of Kinehip.

(2} Religious Protection: The existing right of religious
~ institutions and clergy to refuse to perform a marriage
shail be protecied.

(3) Non-Discrimination: All iegally valid marriages shall
be treared eguaily under the jaw.
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Attn: Elections Divise. - @ L
255 Capitol Strect NE, Suiie 501 o o
) [2d [wo N

Salem, Oregon 87310

RE:  Elector Comiments Submitted in Response to Draft Ballot Title for Proposed Initiative
Petition #7 (2014) (hetein “Petition #/7)

Secretary Browi

1 offer these comn . nts o1 J( half of 1y clients, Me, Jack Loutrian, an Oregon Elector and Mrs.
Teresn Hatke, an O ~¢ - Flector, as the term ¢ cic.ckn” is defined in ORS 250.005(2).

These comments are otfered in response to the Secretary of State’s request for comments in -
response o the Dralt Ballot Title prepured by the Oregon Attorney General for Petition #7 as
well as the Secretary of State’s request for comments on whether Petition #7 complies with the
procedural requirements of the Oregon Constitation.

We have reviewed the draft batlot title prepared by the Oregon Attorney General for Petition #7
and we are of the opinian the draft ballot title fails to comply with the requirements of ORS
250.035. Accordinsty, v offer the following comments in response to your request for
conuuents onthe ¢ vt iﬁi St tide for Potivion 7.

L. The Caption

ORS 250.035(2)a) requires that a ballot title contain a “caption of not more than fifteen words
which reasonably ientily the subject matter of the stale mcasure.” The caption prescated by the
Adlorney Goeneral stutes:

AMIEENDS CONSTIPUTION: RECOGNIZES MARRIAGE BETWEEN TWO
PLOPLE KEIWGARDLESS OF GENDER, PROTECTS RELIGIOUS
INSTITUT ONy REFUSAL TO PoiiORM MARRIAGES

ORS 250.035(2)(a) ditcsts that the caplion of = bailot title to a propoesed measure reasonably

identify the supject matter of the meusure,
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The caption serves as the "cornerstone for e other portions of the ballot title" and therefore
must identify the proposed measure's trae subject matier "accurately and in terms that will not
confuse or mislead potential petition signers and volers,” Greene v. Kulongoski, 322 Ore. 169,
174-75, 903 P.2d 366 (1995},

The caption, whicl: i« the fivst information that nuosi potential petition signers and voters will see,
is pivotal. Frazzin v dipers, 344 Or. 648, 654, 189 P.3d 1227 (2008). K must "inform potential
petition sigoers and swices of the sweep of the measure" M, citing Terhume v. Myers, 342 Ore.
475,479, 154 P34 1284 (2007). A caption should not "understate or overstate the scope of the
legal changes tha the proposed measure wonld enact." Id, giting Kain/Waller v. Myers, 337 Ore.
36, 40, 93 P.3d 62 {2004). What the Allorney General cannot do is select and identify in a
caption only or:¢ out of muitipie subjects and thus wderstale the scope of the proposed measure's
subject matter. Novick/Sager v, iivers, 329 Cre. 1L, 16, 986 P.2d 1 (1999).

In addition, wheiz the measure’s proponents use words or phrages that ave intentionally or
unintentionally desipned to Jnfluence the voter, the Attorney General should look past those
“politically charge. ™ »hrases and deseribe the fuil inpact of the ieasure. The requirement that a
ballot title be “impastial” is to provent argumernd, wisteading deseriptions, or emotionally laden
words within the ballot iitic. Hamiilon v, Myers. 326 Or, 44, 943 P.2d 214 (1997).

Finally, a caplion’s terras must not nadeisiate or overstate the scope of the {egal changes that the
proposcd measire workd cnact. Kain/Wedler v. Aers, 337 Ot 36, 93 P.3d 62 (2004). In order
to draft 2 proper capfion, tie Allerney Generss! gt examine the text of the measure and the
changes the measvre would enuer i the contexi of existing law. Greenburg v, Myers, 340 O,
65, 127 P.3d 1192 (2006) citing Keiw/Waller. 337 Or. at 41 (emphasis added).

The draft caption focases on one out of nultisle subiect addressed in Petition #7, and fails to
mention argua iy e me 2 imporfant aspect of Potition #7,

The draft caption fails tc dentily the sweep of Polition #7, Ternune, supra. Petition #7 imposes
a mandate on g1l political subdivigions of the state of Oregon. Petition #7 requires all political
subdivisions, oy we' ate of Oropon, to issne narriage liceinses to all couples, regardless
of gender. 'Thic 1t cieniy the bigpest change Cetiiion #7 makes to current law. Curtently
marriage leensas

4

ave ordy issted by coutdy ¢ oks OlS 106.041(1),

But Petition /17 mandates thar a4 political subidivisions - not just county clerks - as well as the
state of Oregon, nmist now issue marriage licenses. Oregon lew definitions of “political
subdivision” ail et < deas the foliowing 2 civy, sounty, district or any othet municipal or
public corporatiuy i dus stwe.” Hap ORS 92.005(43 ORS 237.410(1); ORS 242.702(9); ORS
271.005(3); QLS 477 0C; GRS 657,097,

The change the Feitaon #7 spebes 1o Oregon law mieans that water districls, school districts,
metropolitan s2rvien disictets (to rame 5 fow) wili now be foreed to issve maitiage licenses. The
votet should te appesed x5 | ustic chang bt cantion,
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In additien, Petition #7 docs not simply amerid the Orcgou Coustitution. Petition #7 changes
state policy toward martiage that was sei nine vears ago with the passage of Ballot Measure 36
(2004).

The drafl caption nwst inform the voler of the scope of the legal changes that Petition #7 would
enact, The Oregon Constitution, and Orcgon statutes, currently vecognize martiage as between a
man and 4 wonen, toition #7 doeg not mmpl aivend current law - it radically changes public
policy in the suite of Orogon with respeet to the dofinition of martiage. The draft caption must
inform the votoss of ihe seope of the Tegal changes proposed by Petition #7. Kain/Waller, supra.

Again, a caplion must cmiphagize the “chief parpose”™ or “frue subject matter” of a petition.
Burbridge v. Panivs, 289 O 35, 609 P24 813 (1989); Greene v. Kulongoski, supra.. The chief
putpose of Peliviar 7 12 i change 10 wito nuast issue mariage licenses, and to whom they must
be issued.

Accordingly, we sugpest ths drati caption for the aealt bailot title be re-written to read:
AMENDS CONSTITUTION: REQUIRES STATE, COUNTIES, CITIES,
SCHOOL. W‘S’i RUCTH, OTHER BISTRICTS TO 1SSUE MARRIAGE LICENSES
REGARDLESS OF GEMNOER

(15 words)

Insiead, tiic drail caption focuscs on one naow aspect of Petition #7 - a politically charged

aspeet intended (o influence the voler - withoat informing the voter of the largest elfect Petition

#7 would have on «trte ey,

L Resudty Stadcmeats

The resulis stterao us fa for e seae reasons as v draft caption, discussed above. The

argumoents conianwu i section L of vhis letter are hereby incotporated as reasons why the draft
results statenients also £ to meet the basic shatutory requirements of ORS 250,035(2).

ORS 250033507 vec iy ihe oraft gesuity daterwnt be s shmple and understandable statement of
not more than 28 words that describes the tesiiz if the state measure is approved, As with the
caption, the Results Statements cannot be inguctate or nuisleading, and must accurately identify
the subject macer o e oo, Towers v, Advers, 341 Or, 487, 145 P.3d 147 (2006). The

“yes” resuit statement must C'q“lal"l to the voicr what the results will be if the measuie is enacted,
Phillips = & e, e o K20, 930 024 364 1957

Turther, wher ¢ ¢rpion v iadiics, on0c resulis siatenments should also be modified to conform to
the changes muse to e caption. Phillips, 325 O at 227.

The Attorney Coneral’s drafl rasulis statemens again ignore the major purpose and effect of
Potition 717, varicl i sl he srunrement of fusubig maniige Heenses from counties to the state
and its politicey subabanons,
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Accordingly, we suogest the following languape for the results statoments:

Result of “Yu3” Yole “Yes” vote amonds Qiegon Constitution; requires state, counties,
cities, school disisicis, gyeciol (hmmts to igsvie martiage leenses regardless of gender; recognizes
satne-sex maringss

(24 words)

Resulf of “Na™ Vte: “Nu” vole retaine fov tequiring only counties can issue martiage
licenses; relains slate policy that nasrtiage is belvieas a man and 2 woman

(25 words)
L. Sumvassy

The argunents wooniaed inseoficss Toand TL of this Tetfer ave hereby incorporated into this
section as ad: m:z»‘) arguments as 10 why the drafl summary fails to meet the basic requitements
of ORS 250.035, "I'he draft summaiy sheuld be modified to reflect the changes suggested in
section X and i1, of lhls fetter.

The goal of the summary 15 to "heip voizrs to understand what will happen if the measure is
approved” and ihe Mereadih o ils impuet" Mubon v, Myers, 332 Or. 633, 640, 33 P.3d 988
(2001), (quoting Fred Meyer, Inc. v. Roberis, 308 Or, 169, 175, 777 P.2d 406 (1989))

Further, the diasi sumory incerrectly explairs Petition #7, The draft sumimary states “Provides
that state shall fssue raartiage licenses to couplos regardless of gender who meet other statutory
requirements;”. As discussed above, this is simply inacourate. Petition #7 requires the state and

its political_subdivisizos 10 tssue raaiiage licenses. the draft smninary, at the very least, should
be correcled to tetlect the actual language of Lotitton #7.

However, using the torm “political subdivisicn”, while an acourate recitation of the text of
Petition #7, is likely not veipful to the voter, “Political subdivision” is a legal ferm of art, that
does not explain 1o the voier whe wals aotually be fssulng Jicenses. Accordingly, the summary
should give the voter some examples of wisal constitufes a “political subdivision”, '

lrurther, the araly sumioar y states “Measure aads 1o Constitution that the right of religlous
institutions/ciciy w/ho resse (© p"t‘fm'm a marilage *shll be protected’™. However, the right to
freely excreise nne's 1 lx dous beliets is already cemented in Oregon’s Constitution. Seg O,
Const. Arvi. I, See.d; DAL Cont. a1, o the extent the summary suggests to the voter that
Petition #7 creates, nt protecis, a new right, the drall summary misstates the law.

Finally, the dra’t srmmary 1aits fee what fg et inceaed. I adopted, Petition #7 would only
proteet religious institiion sfuergy from performing same-sex marriages, However, Petition #7
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would require otlers who traditionally particip
bakers, music dee-javs, dress makers and the “ite - fo also participate in same-sex marriage
ceregmonies, even if those individuels/instituiors object to same-sex marriages on religious
grounds. Ata minimam the dralt summary rusi inform the voler that other than religious
institutions/cleigy, others may be required (cither by Petition #7 or by law) to participate in same-
sex marriages, cven if doing so would vielate & person’s veligious belicts,

ife i matriage ceremonies - photographets,

= 3

Thercfore, the drafl sununary shoukl be modifled to sead:
o

Swmmary: Oregen Congtitution cuwrently states that it is the policy of the state of

Orogon that only a marriage between a man and a woman shall be valid and legally

recoguized ag a marriage. Cuerent iav, requires all marriage licenses be issued by
couties. Meossure anends the Grego Couasittution, requires the state and its political
subdivisions - such a3 countics, cities, schoot districts, water districts, and the like - to
issue marriage licenscs, Mactiape Licenses must be issued regardiess of the gender of the
couple, so fong as the couplie meets oiher stawlory requitements. Measure allows
teligioug n".mluif)m/clcrgv {0 reluse w perform same-yex marriages, but requires others
who may objeet to  SAIIS-HOK marriages on religious grounds to provide services to same-
sex marrtages. Uher §rovisions,

{125 words)
IV,  Proccdiin Requivements

Petition #7 tat's i condorm o the requireineris 21 Artisie XVIL Section 1 of the Oregon
Constitulion becanss Patition #7 irakes iwo ¢ wote sebstantive amendments to the Orcgon
Constilution that sre v or Llosely selated,

In particular, Poiitren #7 cxplicitly etnends Arioke X, Scetlon 5(a) of the Oregon Constitution,

Petition #7, at the very Jeust, impliciily amends Asticie 1, Seetion 3 of the Oregon Constitution by
carving out an cxcepiion fo the right o practice ene’s rcligion and hold religious opinions by

prohibiting those wlm object to same-sex marviages on religious grounds from 1Lﬁ1§mg, to

provide gervies: 1 same-sex marringe couples,

sirandy Article X1, Section 2 of the Oregon
< or twn ay exercise, Article X1, Section 12,

Further, Paotiticn i‘}"/ alibe vory fens, implicitiy
Constitution by ad e lo U Bst ol powers a o'}
by adding (o “he 1:(,‘},’1:3 s obpesple s atlity disoass, Avtwle X4 Seetion 14 of the Oregon
Constitation b acddr o 15 e powes of metrovolitan service distriets, and Axticle X1, Section 15
ofthe Oregon ¢ .‘zn'.x‘ Hrition, by carving oot a eveopt on to the “onfunded mandate” prohibition
on the Legislative assemnd

There ate two amend:ucass in Petidon #7. The first ancendment requires the state aud its political
subdivisions to wsue radriage ltccvse* ‘The second amendment requires the stafe to recognize
all marriaoes re-ardioss © gerder Vhese ave wwo substantive changes to the Oregon Constitution
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that ate not ciosety rolaled. That is, sapporling the ccendmeni that requires the state and its
political subdivisions to issae macnape Hoeneos does uot imply that a voter would also support
SAMC-SEX arsioge,

Accordingly, heeauss Peiidon #7 dees not comply with the procedural requireraents of the
Oregon Constitution, it shauld not be allowed 1o wove forward.

Y. Concusion

The drafl ballot title ~ and In particular the dralt ceetion - - is horribly fawed and fails to comply
with the most tasic requiements o Oregon faw, Thank yon in advance for making the

appropriste changes (o the dral vaiot iide.

Very Truly Youts,

Ross Dey, Bsiy.
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