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Petitioners Jack Lauman and Teresa Harke (herein collectively "Petitioners") seek 

review of the ballot title certified by the Attorney General for Proposed Initiative Petition 

#7 (20 14) ("Petition" or "the Petition") captioned: 

AMENDS CONSTITUTION: RECOGNIZES MARRIAGE BETWEEN COUPLES 
Q]j' SAME GJj:NDER; PROTECTS CLERGY/RELIGIOUS INSTITUTIONS' 

REFUSAL TO PEUFORM MAURIAGES 

The full text of the ballot title as certified to and filed with the Secretary of State, 

in addition to the Attorney General's supporting memorandum, is set out in Exhibit A. A 

photocopy ofthe text ofthe measure as submitted to the Secretary of State is attached as 

Exhibit 13. 

I. PETJTIONERS' lNTEIUGST IN 'I'Hfl: MATTER 

Petitioners are elcctms who arc dissatisfied with the foregoing certified ballot title. 

Petitioners submitted timely written comrncnts on the certified title to the Secretary of 

State on March 21"\ 2013, attached as Exhibit C. Petitioners' objections to the Caption, 

Results Statements and Summmy certified by the Attorney General relate to the 

arguments and comments they made during the administrative comment period objecting 

to the caption. 

Petitioners' o~jcctions to the Caption, Results Statements and Surninary certified 

by the Attorney General also relate to new language the Attorney General inse1ied into 

the certified Ballot Title after the end ofthc administrative comment period. Because 

some of the language the Petitioners object to was inserted into the certified Ballot Title 

after the expiration of the administrative comment period, Petitioners arc entitled to raise 

these ol~jcctions for the first time before this Comt. Carley v. Myers, 340 Or. 222, 232, 132 

P.3d651, 656, (2006). 

H. RF:ASONS TH~ CERTIFIED BALLOT TITLE FOR PETITION#7(2014) 
DOES NOT SUBSTANTIALLY COMPLY WITH ORS 250.035(2)- (5) 

The certified cantion does not comply with the requirements of ORS 250.035(2)

(5) because the cc1tificd caption (1) docs not accurately state the subject matter of the 
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Petition, and (2) and uses politically charged and c1notionally laden terms in violation of. 

this Couti's case law. 

III. ARGUMENTS AND AlJTHORITIES 

When reviewing a certified ballot title, the job of this Court is to "decide whether 

the Attorney General's certified ballot title is in "substantial compliance" with the 

statutory requirements." Iluss v. Kulongoski, 323 Or 266,269,917 P2d 1018 (1996). 

A. The Capti<m. 

ORS 250.0Yi(2)(a) requires that a ballot title contain a "caption of not more than 

fifteen words which reasonably identify the subject matter ofthe state measure." The 

caption presented by the Attorney General states: 

AMENDS CONSTITUTION: RECOGNIZES MARRIAGE BETWEEN COUPLES 
OF SAME GENDER; PROTECTS CLERGY!RELIGIOUS INSTITUTIONS' 

REFUSAL TO PERFORM MARRIAGES 

ORS 250.035(2)(a) directs that the caption of a ballot title to a proposed measure 

reasonably identify the subject matter ofthe measure. A ballot title must not give undue 

influence to one aspect of the proposed mcasutT at the expense of a full description of the 

general subject ofthc measure. Phillips v. }vfyers, 321 Or. 221, 936 P.2d 964 (1997). 

The caption serves as the "cornerstone Jor the other portions of the ballot title" and 

therefore musl identify the proposed measure's true subject matter "accurately and in 

terms that will not confuse or mislead potential petition signers and voters." Greene v. 

Kulongoski, 322 Ore. 169, 174-75,903 P.2d 366 (1995). 

The caption, which is the first information that most potential petition signers and 

voters will see, is pivotal. [i]·azzini v. Myers, 344 Or. 648, 654, 189 P.3d 1227 (2008). It 

must "inform potential petition signers and voters of the sweep of the measure." Id. citing 

Terhune v. ~/~yers, 342 Ore. 475, 479, 154 P.3cl 1284 (2007). A caption should not 

"understate or overstate the scope of the kgal changes that the proposed measure would 

enact." Jd. fi£irz_g Kaiw'Waller v. Myers, 337 Ore. 36, 40, 93 P.3d 62 (2004). If a proposed 

measure has more than one subject, each should be identified in the caption if it is 
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possible to do so \vithin the 15-word Jimi1. Whitsett v. Kroger, 348 Or. 243, 247, 230 

P.3d 545 (20 1 0). In other words, a capti,1n cannot focus on only one thread of a petition, 

but instead must focus on the entire blanket, so as to encompass all the subjects covered 

by the measure. Se~ Witt v. Myers, 325 Or. 221, 936 P.2d 964 (1997). 

In addition, \\•here the measure's proponents usc words or phrases that are 

intentionally or unintentionally designed to influence the voter, the Attorney General 

should look past those "politically charged" phrases and describe the full impact of the 

measure. The requirement that a ballot title be 'impartial' is to prevent argument, 

misleading descriptions, or emotionally laden words within the ballot title. Hamilton v. 

Myers, 326 Or. 44, 943 P.2cl214 (1997). 

Finally, a caption's terms must not understate or overstate the scope of the legal 

changes that the proposed measure would enact. Kain/Waller v. Myers, 337 Or. 36, 93 

P.3d 62 (2004 ). Jn order to dran a proper caption, the Attorney General must examine the 

text of the measure and the changes the nteasurc would enact in the context of existing 

law. Greenburg v. Myers, 340 Or. 65, 127 P.ld 1192 (2006) {;iting Kain/Waller, 337 Or. 

at 41 (emphasis added). 

The ;\tiomey General points out in her letter accompanying the certified ballot 

title, the "subject matter" of a measure, as that term is used on (sic) ORS 250.035(2), 

must be dctcnnincd with reference to the "significant changes" that the measure would 

bring about. See Exhibit A, page 2 (internal citations omitted). The Attorney General 

concludes "The captior: must inform potential petition signers and voters of the sweep of 

the measure." ld (internal citations omitted). 

The problem is the Attorney General's certified ballot title fails to follow the very 

rules laid oul inlhe Attorney General's supporting memorandum. 

The Attorney General identities the subject matter ofthe Petition as: 

fP # 7 establishes the right of same-sex couples to marry in Oregon, to have 
the state issue marriage licenses to same-sex couples, and to have the state 
recognize and treat same-sex mnniagcs the same as opposite-sex maniages. 
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It also confirms the already-existing right of religious institutions and 
members of the clergy to rc!'usc to JICrform any marriage, including a 
marriage of a same-sex couple. 

Exhibit A, page 2. 

As an initial matter, the i\ttorney General's own explanation of the subject matter 

of the Petition conf1ids with the Attorney Gcn(.:ral's understanding of her duty in drafting 

the certified caption. The Attorney General states the caption is supposed to inform the 

voter ofthc "significant changes" that a measure would bring about. In her explanation 

of the subject maitcr of the Petition, the Attorney (Jenera! admits there is an "[A]lready-

existing right of religious institutions and members ofthc clergy to refuse to perform any 

maniagc, including a marriage of a sume-sex couple." If the <.:aption is supposed to 

infonn potential signers and/or voters of significant clJanges made by the Petition, why 

did the Attorney General include in the certified caption reference to an already existing 

right that the Petition docs not change? l<'ur this reason alone the certified caption fails to 

wmply with the requirements of ORS 250.035(2). 

The ccrtilicd caption (and indeed the entire certified ballot title) does not comply 

with the requirements of ORS 250.03 5(2) for an even more obvious reason: the cetiified 

caption fails to, as the Attorney Cleneral puts it: "inform potential petition signers and 

voters of the sweep of the measure." 

By its very own words, Lhc Pdition will require the state of Oregon gnd its 

politic:__al subdivisions to issu~ marriage licenses. See Exhibit B. Currently only county 

clerks is~me marriage licenses. See ORS I 06.041 (I). This is a "significant change" in the 

law made hy the Petition. 1 

In response, the Attorney General argues (1) the Petitioners' claim that "political 

subdivisions'' would have to issue marrjage licenses if the Petition becomes a part ofthe 

Oregon Constitution is "conjectural and not beyond dispute", and (2) requiring political 

1 Remember, according to n1e Attomcy CJcpcral, the caption is supposed to inform the 
signer/voter of "significant changes" made by a propo!ied mca~urc. 
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subdivisions to issue marriage licenses is an "effect" of the Petition that should not be 

included in the caption. Both arguments by the Attorney General arc wrong. 

L The CaptiQ!lld~t}tifies Qne Aspect of the Proposed Petition That Changes 
NO'fHlNG! 7

' 

As curious as the Attorney General's reasoning is for omitting a significant change 

made by the Petition (sec below), is tl1e Attorney General's inf.!L'ld§lWJ. of a provision of the 

Petition that, by her own admis:~ion, makes no change in the eunent law. 

The caption certified by the Attorney General includes the following clause: 

"protects clergy/religious institutions' refusal to perfonn marriages" 

By the Attorney General's own admission, the Petition "protccts[ing] the already

existing right of religious institutions and clergy to refuse to perform marriage." Exhibit 

A, page 4. 

Tn Carson, supra., this Court explained that a caption should identity the subject of 

a proposed measure by looking at the text of the proposed measure and determining the 

changes the proposed measure would make to existing law. Carson, ]51 Or. at 513. 

Including the clause "pfolects clergy/religious institutions' refusal to perform marriages" 

does not identify any change in existing law. 

Stated above, the major effect of a proposed measure is the change in the current 

law the measure would make if adopted. The Attorney General concedes that current law 

allows clergy and religious institutions to refuse to perform marriage ceremonies. 

Therefore, the proposed measure makes no change to current law- that is- the proposed 

measure has no ejji?ct. The cedi fled caption misleads the signer and/or voter that the 

Petition creates a right that doesn't exist, or somehow protects a tight that is at risk of 

2 Or perhaps the Petition docs something! lt is possihle that the inclusion ofthe "refusal 
to perform marriage" exception in the Petition could he interpreted as protecting only the rights 
of clergy and religicus institutions to refuse to perJonn maniage, thereby requiring all others to 
provide goods and services to same-sex (or opposite-sex) maniages despite strongly held 
religious beliefs against such practices. 
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being lost. Neither instance is true, which is why the inclusion of this clause in the 

caption is impcnnissihle. 

What the clause docs~ Cor the chief petitioner- is advance a provision of the 

Petition that was inserted solely for political purposes. As even the Attomey General 

notes, clergy and religious institutions currently have the right to refuse to perform 

maniage ccrernonies. The inclusion ofthis language into the Oregon Constitution (ifthe 

proposed measure wen~ aduplcd) would not change this right. This provision of the 

Petition was inserted solely Cor the pwvosc of making the Petition an easier sell to the 

voters and should nol be included in the caption, or the entire ballot title, for that matter. 

Mat-r v. Thorton, 237 Or. 503,392 P.2d458 (1964). 

This Court bas explained (o the Attorney General on numerous occasions that 

including politically charged phrases in describing the effects of a measure is 

impermissibk. Carson, 351 Or. at 513; Harls v. Myers, :no Or. 171, 999 P.2d I 134 

(2000). Using such terms may cause confusion with the potential signer or voter as to the 

inajor effect of the proposed measure. ld 

And that is what including the clau.-;e "protects clergy/religious institutions' refusal 

to perform marriages" in the caption does- it confuses a potential signer/voter into 

thinking a major cl1cct ofthc Pet it ion is to "protect" a right that already exists. The only 

purposl: Cor including this clause in the caption is to help the chief petitioner gain voter 

approval of the Petition. This the caption cannot- and should not- do. 

For all of the reasons discussed above, the certified caption for the Petition fails to 

comply- let alone substantially comply- with the requirements of ORS 250.035(2) and 

should be remanded to the Attorney General for revision. 

The Exact Text ofthc Petition Establishes That Political Subdivisions 
:w_!.'llld b~,;_J~e~miJ~~[tgTsstJ~_Marringc I ,iccnscs 

It is beyond conkcturc thai the Petition would require that: 
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Exhibit C. 

The state and its political subdivision shall issue marriage licenses to all 
couples, l'l~gardlcss or gender, provided they otherwise meet the 
requirements of Oregon law. 

The Petition, by its very language, will require the state and political subdivisions 

to issue marriage licenses. limN much more clear could this be? This is a significant 

change from current law that is nol included in the certified ballot title- anywhere. 

The !\Horney General arg,ucs that Petitioners' argument that the Petition would 

require certain Lypcs or pulitical subdivisio11s to issue marriage licenses is flawed because 

the statutes rei ieclupon by the Petitioners to establish which political subdivisions would 

be required to issue marriage licenses are definitions of"political subdivision" unique to 

the chapters of the Oregon Revised Statutes in which they arc found. 

Fine. 

In the context or the .Oxcgon Constilu~i(H1, the Supreme Court has held the 

following governmental entities to be political subdivisions of the state: 

I. Sd10o1 Districts- Jucobberger v. School Dist. No. 1, 122 Or. 124 (1927); 

V cndre/1 v. School Dist., 226 Or. 26:1 ( 1961 ); School Dis f. V. United States 

Not'/ /Jank, U~7 Or. 360 (1940); 

2. Munidpal Corporations- Wiggins v. Barrett & Associates, Inc., 295 Or. 

679 ( 19~D) 

3. Tlu~ Port of Portland- Cook v. l'ort (~/Portland, 20 Or. 580 (1891);Avis 

RenHt-Car v. Uepartment of'Revenue, 330 Or. 35 (2000). 

4. "'Ports" and "Districts"- Rose v. Port of Portland, 82 Or. 541 (1916). 

It is not conjecture. H is beyond dispute. The Petition, if passed, would require 

political subdivisions to issue marriage licenses. In the context ofthc Oregon 

Constitution, political subdivisions include <It !cost school districts, municipal 

corporations, the: Port of Portland, and "ports" and "districts". Accordingly, the Petition, 

PAGE 7- PET!TIUN FOR REVJL<:W 01<' CF.RTE'II~D BALLOT TITLE- PETITION #7 (2014) 



ifpasscd, would require (ai kast) school dislricts, municipal t.:orporations, the Port of 

Porlland, and "ports'' and "districts" to issue marriage licenses. 

Shirting the requirement that marriage liccnst.:s be issued by counties to requiring 

school districts, municipal corporations, and the Port of Portland (among others) to issue 

maniage licenses is a monumental change in public policy that a potential signer of the 

Petition, or voter, has to be made aware of in the caption. 

3. R5,:quid.ug Polijjcal Sul)(livirJQDsl<usst~~ Marriag~ Li~enses IS the Subject 
Q[tll<.: I~\;_Lij_ion 

The Attorney General argues that even if political subdivisions would be required 

under the Petition to issue marriage licenses, such a requirement would be an "eflect" of 

the Petition, not the subject of the pditic)]l, implying that a caption must only describe the 

subject of a petition, and not ih effect. 

The Attorney C]cpcntl cites JvJabon v. Meyers, 332 Or. 633, 33 P.3d 988 (2001) for 

the proposition that a caption cannot include the "effect" of a proposed measure. Exhibit 

A, pgs. 3-4.3 

In fact, this Court held in 1"fabon that a caption that catalogues the effects of a 

proposed mcm;ure without describing the subiect of a proposed measure fails to satisfY 

the requirements of OJ{S 250.035(2). Mabon, 332 Or. at 63 8. There is nothing in this 

Court's case law concerning ccrtillcd carlions that probihits the Attorney General from 

includi11g the c!lccts or a proposed petition, so long as the subject matter is identified. In 

truth, it may very well be the C<1se that the subject matter .<lllQ the cffcct(s) of a proposed 

petition may be !he same thing. 

3 The Attorney General's April 5°', 2013 letter seemingly rejects the Petitioners 
arguments claiming this Court's decision in Mabon explicitly held that listing the effects of a 
proposed measure in a cctption is not allowed. But Mabon docs not stand for tllis proposition. In 
fact, this Court in Mabon held that the Attorney General's "catalogue of conduct" listed in the 
caption interfered with the Attorney <Jcneral's ability to identify the subject matter of the 
proposed measure. J f anything, 1v!abon slands f(Jr the proposition that a caption can list the 
effects of a proposed measure, so long as the list does not interfere with the Attorney General's 
ability to identiiy the subject maHer of the proposed measure. 
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!d. 

But this Conti in Mahon went even further, instructing the Attorney General that: 

Although there is no categmical prohibition against also listing certain 
cousequences, such as prohibited conduct, in the caption, any such list may 
not inll:rfcrc with reusonably identifying the subject matter of the proposed 
measure. 

In facl, this Court bas held that in ~;nme circumstances it may be appropriate, or at 

least in substantial com pi iance with the applicable law, lo list the mC:tjor effects of a 

proposed measure in the caption. Carson v. Kroger, 351 Or. 508,270 P.3d 243 (2012) 

citing Whitsett v. Kroger, 348 Or. 243, 230 P.3d 545 (20 10). 

Ncve1iheless, the fact the Petition would require political subdivisions such as 

school districts and the Port of Portland to issue marriage licenses is a subject ofthe 

Petition. 

When trying to identify the subject matter of a proposed measure- i.e. the "actual 

major effect of a proposed measure- this Court looks to the text of the proposed measure 

to detennine the changes that the proposed m..::asure would enact in the context of existing 

law, and then evaluates whether the caption reasonably identifies those effects. 

Rasmussen v. Kroger, 350 Or. 281,285,253 P.3d 1031 (2011). 

There arc t\vo major .~h.ungcs to current law the Petition would make: 

1. Recognizing same-sex nwJTiage in Oregon by amending the Oregon 

Constitution 

2. Requiring the state and ils political subdivisions to issue marriage 

licenses, which in Oregon are only currently issued by county clerks. 

There arc no otbcr changes to existing law made by the Petition. 

The caption idcnti fJcs one of the c:1angcs -the one the Attorney General herself 

personally supports - hut is curiously silent as to the second change the Petition would 

make to current law. For those r0asons, the caption h1ils to comply with the most basic 

requirements of ems 250.035(2) and should he remanded back to the Attorney General 

for re-drafting. 
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ELLEN F. ROSENBLUM 
Attorney General 

Stephen N. Trout 
Director~ Elections Division 
Office of the Secretary of State 
141 State Capitol 
Salem, OR 97310 

DI[J•AHTMENT 011' JUSTICE 
APPELLATE DIVISION 

April 5, 2013 

MARY H. WILLIAMS 
Deputy Attorney General 

Re: Proposed Initiative Petition ·--Amends Constitution: Recognizes Marriage Between 
Couples Of Same Gender; Protects Clcrgy/Religiom; Institutions' Refusal To Perform 
Maniages 
DOJ File #BT-7 -13; Elections ])j vision !17 

Dear Mr. Trout: 

Wo rccoivcd comments from (1) Margarc! Olney on behalf of chief petitioner Jeana 
Frazzini and elector Vanessa Usui; (?.)Ross Day on behalf of electors Jack Louman and Teresa 
Harke, and (3) Gregory Chaimov on behalf of electors Rebecca Straus and Jann Cru:son. This 
letter sumnmrizcs those comments, our responses to the comments cllld the reasons· why we 
altered or declined to alter the draft ballot title in response to the comments. ORAP 11.30(7) 
requires thi's letter to be included in the record i C the Oregon Supreme Court is asked to review 
the ballot title. 

Proccdtmll cousiitntional requirements 

Conuncntcrs Lourruull Harke raise tho issue of whether the proposed measure violates the 
single subject rule. That is::;uc is beyond the ~cope of the baJiot title drafting process. See OAR 
1650-14-0028 (pmviding i(>r separate review process by Secretary of State to determine whether 
measure complies with constitutional pro0edmalrequircmcuts for proposed initiative measures). 
Accordingly, we do not addrc<;s il here. 

A. The caption 

The captlo11 of a ballot title .tnust "rct~sonnbly idcntitiY] the subject matter of the state 
measure.'' ORS 250.035(2)(a). The draft ballot iitle contains the following caption: 

Amend"! Constitution: Recognizes ~amTbtgc between two people regardless 
of ~t~ndcr~ prutccis religious institutions' refusal t:o perform marriages 

The '1suhjcc'; matter" of an ini1iativc petition should not be conftlsed with an "effect" of 
the petition. Kain v. Ni)ers, 335 Or /,28, 232-:11 64 P3d l129 (2003) (focusing on that 

11 G2 Co~;rl SlTcet Nj~, Salem, OR 97301-4096 
Telephone: (503) Jn-4,102 hx: (503) 37s.:n:;7 TTY: (800) 735-2900 www.d~j.state.ol·,us Exhibit A 
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distinction). The "subject matter" of a measme, as thnt term i~> used on ORS 250.035(2), must be 
determined with reference to the "significant changes" that the .measure would bring about. 
Phillips v. Myel's, 325 Or 221, 226, 936 ,P2d 9Gt1 (1997). The caption must "irrform potential 
petition flignerfl and voters ofthe sweep of thi..' measure." Terhune v. Myers, 342 Or 475, 479, 
154 P3cll284 (200'/). 

Currently, the Oregon Constitution, Artiele XV, section 5(a) provide~, "It is' the policy of 
Oregon, and its political subdivisions, that o11ly <t mnrriage between one man and one woman 
shall be valid or legally recognized as a marriage.'' lP H 7 amends Article XV, section 5(a) as 
follows: 

Policy regarding marriage. It h' the policy ofthe State of Oregon to 
recognize and protect the fi·eGdom to rnarry for ull couples regardless of gender, 
while also preserving nnd protecting the right of teligious institutions and clergy 
to refuse to perform any such marriage. 

(1) l<'reedom to Marry: The state and its political subdivisions shall issue 
marriage licenses to all c.onples, regardless of gender, provided they otherwise 
meet the requirements of Oregon Jaw. 

(2) Religiot's Protcetiou: The existing right of religious institutions and 
clergy to refuse to perform a marriage shall be protcctetl. 

(3) Non-discrimination: All legally valid maniagcs between couples of 
the same gender ~:;hall be suQjcct to the same laws as those governing-marriages 
between couples of the opposite gender. 

Thu!l, IP If. 7 establishes the right of st;nc-scx couples to many in Oregon, to have the 
state issue marriage licen::;cs to same-sex couples, and io have the state recognize and treat same~ 
sex marriage::; the same u~~ opposiLc--scx. mnrrh:gc~. It also confirms the alreadyHcxisting right of 
religious institution~ aud 1ncmbcrs of the clergy to ruiitsc to perform ~my marriage, including a 
marriage of a same--sex conplc. 'lhat is 1hc subject matter oflP If. 7. 

All cor:tmcntr.:rs a:>sllrt thn1 the cfmtioi:. docs not meet the statutory standard~ although for 
different reasons. J1ran:ini!Uf:ui conCcnd that 1t is undcrinclusive and potentially misleading. 
Louman/Hnrkc co11tcnd that it fails to accuratr:.ly identify t.he subject matter oflP # 7. 
Straus/Carson do not identify an a(.;lual statuto•.·y shortcoming but argue that, because the caption 
"deviates from the langtugc of the mea;'luw," it "obscures" the clwnges the measure mal<:es, 

Fra;r,zinl/Usui :Grst assert ''samc-sc:x tnmdagc" or "same-sex couple" is the commonly 
understood term for a mania~·.e between "two people regardless of gender,'.' and should be used 
to make thu caption "more unJcrstandablu." Straus/Cm·son make a similar assertion. Wl1ile we 
do not agree that the phras~; '';narrL':.ge between two people regardless of gendet" is confusing, 
we agree that the same information c;m be conveyed with fewer words-such as "couples of 
same gender"' ur "sm;l,;-s.;x wuplc" a consldctmion that is al.ways paramotmt in a capt~on, 
given the worclJimit. 

Exhibit A 
Page 4 of 10 



April 5, 2013 
Page3 

Frazzini/Usui also assert thut the dcsedpiion of the religious exception is under-inclusive. 
They point out that clergy and religious institutions arc not co~extensivc: "Not all members of 
the clergy aTe afiiliated w1th a teligious institution, <md not all religious institutions have clergy." 
Frazzini/Usui arc correct, m1d we durify the caption ncconiingly. 

Louman!IIarkc contend that the capticn doe:i not meet statutory requirements because it 
does not accurately describe tlw mcwmrc';:~ :mbjcct matter by idontifying the ''biggest change 
Petition# 7 makes to current law.'' Under Louwall/Ilarke's.atialysis, bccatise JP # 7 states that 
"[t]he state and its pulitic<:1.l subdivbioos shall i;.;suc marriage licenses to all couples, regardless of 
gender," that woulcln)qnirc marriage .licenses to be issued not only county clerks, but by "water 

. d{stricts) school districts, randl mdropoliicm ::;orvicc districts (to name a few)[.]" 

Louimn/flarkc's assertiou raises two separate issues. The first is whether the Attorney 
General may go beyond the terms c>f a rneasurc to describe its effect. It is well established that 
the function of a ballot title is not tu resolve disputed questions of interpretation beyond the 
ext~nt necessary to describe thr.; IIV;:asurc. Tht, Oregon Supteme Court has explained tJmt it will 
not speculate about pos~libl•;) effe<.:t': of a ptop<\Sed c:tcasuro. See Nesbttt v. Myers, 335 Or 567, 
571-72,73 P3d KJ,S (20m) (so stnting); Kc~in v. Myers, 333 Or 446,450-51,41 P3d 416 (2002) 
(ballot tHle need not menU on "conditional and COi\iccluraJ" eHects of proposed measure). On the 
other hand, the cou·t has rccognL:ecd thnt whe1l tlx~ effects of a measm·e are not reasonably 
subject to (.lisputc. the ;\.tVwney General ean (<mel cconsionally must) go beyond the terms ofthe 
meusme tmd m.:.:niion t\i.:)sc: ~r:ccts in the ballet title. See Kain v. Myers, 335 Or 228, 233-24, 64 
P3d 1129 (2003) (requiring Attomey General hl explain that general prohibition on payroll 
deductions hw po1iilca! pmposes would affect unions). Here> Louman!Hftl'ke's assertion as to the 
effect oflP If 7 i8 conjectural and 11t1t beyond disnute. 

Currently, by c:lntu:c, c•:1ly Lounty clcL:c; may is::>uc marriage licenses. ORS 106.041(1), 
106.045) 106.050, 106.077, 1(;6.1 Oil, 1 06.1l 0. I.ctunmlillarke assert that Oregon law defines 
"politi<.:al subdivisions" t.J ;nc!nde "ai !ea.~i th Jil!lo\ving: a city, county, district or any othcl' 
municipal or pll:)\iG COl po·atic !i in Lhi.-; stnte.':· n~•',VCVer, fhe cited Statutes define "political 
subdivision'' on!y v.:HlJ rcc,:1 i.:(.;< tD the spc~~il]G ~tatutory chapters in which they are found. See, 
e.g., ORS 192.00.'i(il) (dclia;n,~ ><'JGlitical subdrvision'' [(>J' the purposes of the public records 
statutes); ORS 23'/AJU( l) (ll:dcml.social sc~,.;urity); ORS 242.7G2(9) (firefighter and school 
district::;); ORS ?7 J.Od~(31 (us<.' ofpub:ic lrmdr;~ casements); C)lZS 4?7.001(22) (fire protection of 
forest<; and vegcwU(m); o:zs ()57.0()7 (uncmp oyment insmancc). Those statutes do not plwpoli 
to define "politienl sut1:Jiv;sion" lor th';; purpo::c;,: ul is::Juing marriage licenses, and 
Louman/Hmh~ do noL idciltifV any .'slalutc tha' cktin(.N "political subdivision" on a genera] 
statewide b:~si~: J\!o,·:l_Jiy. Ch;:ptcr 106, wbicll gcwrns marriage and domestic partnership and 
provides thd c.·):miy cJnrk'~ :>i:~dl is~'lk~ ma:;·ia_~.:c lir:L;u:cs, dues noL dd1no "political subdivision.~' 
Accordingly, it ;s not ;y~yvnd Ji::p•.!k llHlt lP !1 7 v·;uvld rcqui1·c ~;tate officials-other than county 
clerks -to is~m-~ me tT!n(;e liccmws. 

Even iii .c w·Mm/ft.trkt WG\) COlT!,;Ct, thal b;·mg;; '-IP a sceom! issue: whether that change 
is part ofthe ,'i!l'}.i';d <n.;L(ct uJ thv tuuw;ure tlw1 mm:t he ,c;et out in the caption, or whether it is 
onty an ('cff(.~,;t" The Cl.\~':' hl StJp:; me Cnmt aclchcsscd that issue in Mabon v. Meyers, 332 Or 
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633, 33 P3d 98~ (200 1 ), in which tho pro i)(Jscd in it! ativc consisted of a single provision stating 
that the state "shall keep sn!e n·om murtal harm all innocent Human Life, acknowledging and 
protecting the Hum<m Person from the moment of fertilization m1tilnatural death." The certified 
ballot title caption stated tlmt the measme "Am~nds Constitution. Pl'ohibits; abmtion; physician 
aid~in-dying; c;cr!ain pain-control, hirib-contro] methods; other 'mortal harm."' ld. at 636 (all
capitalization in originnl). Th,) (;our! concluded tk1t th0 caption failed to substantially identify the 
subject of the IlWUSW'l'. Th,\t sl\lijcct, the cour( c:on(;]uded, INns the requirement that the state 
"will protect some h11n::m life from i~rti!iz:.ttica until natural death." ld at 638. See also, 
Carson v. Atyers, 326 Or 7'18, '1.54, 9:51 P2d 7(10 (l9<;~) (caption inad~quatc "because it 
catalogues an effect r~i'thc propo::;ed Jr:cusme, rather than stating its 'subject'"). 

Here, t.lr~ :-illl+~ct matter ofTP if 7, <IS discu·>~;cd abuve, is the establishment of the right of 
same~scx t,;oupks to 1rwrry iu Orc.gun, to have tho~e marriages recognized and treated the same 
as opposite-sex marriage:' hy the state, and proteciillg the already-existing right of religious 
institutions and clergy to rcfm·e to pcr_l(mn a ll'a.n·in!bc. EveJ.i if Lauman/Harke are correct, 
requiring officials othcr t!H'1' county clerks 11) J:;t;uc n~artiagc licenses is a secondary effect of the 

. measure; not it~ ::;ub,iccl. Lomu.:tn/Harke propo_;;,~ tlw.t the Attorney General do precisely what the 
court said is not necessary tlllvfabr;n and Car5·on. viz,, ic~entify an effect or list of effects as the 
subject ofthe prop<:sed nh>lSLJi'C, A<.;c~ordingly, 'Nc dcelinc to adopt Louman/Harke's proposed 
changes. 

Amends CunsWuLion: Recognize,~ mmTi~ige between couples of same 
gcndl'z·; {ll'Dlt:l:b dcrgy/reli.gious institutions' rct'usal to perform marriages 

ORS 250.035n)(b) at~d (c') require'· bnlht tiL;,:, to cont1.:n "[a! simple and lmdcrstandable 
statement of nut mow lhar• 2S wore;~ LlliJ <ic.scribcs the result if the stutc mca::;mc" is approved. 
The draft ballot titlu c da.l ns the 1~;11:-:v;i ng "yes" slatenwnt:. 

Rc~ulf of "Vcs:J Vo!c: "Yos" wtc mHencls Orcp;on Constitution; state 
shallrecogniz0 rw-nTiagc bctw:.Jen two pee} ph; regardless of gender; protects 
relieious institr;tiou;' righi to rcf.1~o io per1(mn a marriage. 

Fruzzini/Lhd as.'>crt that the ''vcs" statc:rnent docs not ''accurately. and completely 
describe the mcr,sw ;:;,'' bcc.mse IP # 'i "esiclbli:>ho::; t!Jc tight to marry" for all Oregon couples, 
regardless ofgt:ndcr <HHl r·rohibih differ';nt treatment of s•nne~stJx couples. As they did in their 
comments on the.: c;apiL,n, lhcy point out il:d U1e "yi~r;" s~atement inaccurately treats clergy and 
religious institutions as cooxte•1sivc. Straus/Carson make the same }JOint. We agree and make 
appmpriatc clumr;cs to the "yes" Rtatemcnt to clarify those points: 

Lauman/Harke contGnd that lkl "yes" f;tatcno.cnt fails to identify tl1e ''major purpose and 
effect" ofJP # 7, 'liz., ti,m it re/Jt!hw: stak offid,Js nt:1er than county clerks to issue marriage 
licenses. For thl' ~·caso1 :s d; scusscd above, we ;e;jcct lhat e;ontention. 
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Result of" Yes" Vote: "Yes" vote mnends constitution; recognizes the 
right of same-~enckr couples to marry: protects right of clergy and religious 
institutions lo refuse) to perform marriw;;ci;. 

C.. The "No>' result statement 

ORS 250.035(2) (c) requires a ballc·t title to contnin "[u] simple and understandable 
statement ofuot more thau 25 words Owt describes the result if the state measure" is rejected. 
The draft ballot title ec•rtaiJ;s the n)llowing repnJt statements: 

Resn l.t of "No" Vote: "No" vote retains the cxbting constitutional 
provhdcn llmt only n1arriagc but ween one man and one woman is valid or legally 
recognized as mnrringe by st,1te . 

. Fraz.zini/1 I sui Gritidzc tile "H.)') statcrrwnt for "simply recit[ing]" the current text of 
Article XV, § S(a) rather that explaining what that ;:ncans in "practical terms that arc clear and 
nnderstaudable.'' Straw;/Ctmlon critieize the "ro'' statement because it does not sufficiently 
patallel the "yc;.;" staUrncut. See ORS 250.035 tJ) (Cle "yes" and "no, statements "shall be 
written ::~o that, to the extent pnlcticabic, the lnJ[;uar.;c of the two statcmt.mts is parallel"), While 
we disagree tlwt 1h0 draft ''uo'' statetP.cnl i~, no: ·~·.km· t1ad undetstandablc or docs not sufficiently 
parallel the "yes'' statement,. we agrc0 tltnt it can be in:tprovcd and therefore make changes to 
clarify the "no" stctl.:mc·1L 

Louman/Uarku asscn that the "n0" stalcm:;;nt clovs not meet the statutory requirements 
because it bils to sbtc that, if the mcu'5urc is rt~jectcd, only county clerks will continue to issue 
marriage license::;. For Lbc reasons clis\;usscd a hove in the caption section, we reject that claim. 

Rc-:tilt ,;,f '' r~o" vote: "No" vc tu rcv:L1s existing constihltional ban on 
marriage of tinmc--gcnder couples; retains constitutional provision that recognizes 
only mrniap;. b(;t'wecn on0 man and one \Vcn:an. 

E. The stmnna~·v 

ORS 250.0Yi(2\':d) requires a "c.oLcisc and imjnrtial statement of not more than 125 
words summarizing the s~a\c m.?.asurl~ and its tnajor cll'l;ct." The draH summary rea.ds: 

StmmM ry: Oregon CzmstiluLion r.;.un,:ntly provides thut only marriage 
between one man r:'!d cne wornan. ~s vn~;d ()J' legally recognized as maniage by 
Oregon~ pruv dco.;, tl-c't Oregon cloc.s no: n;;cogniR valid out-of-state marriages 
unless they arc hw).reen one man nr·d cmc wou.~m. Oregon statutes currently limit 
marriage lJ::~·ed on <lgc, capaeity to con3cnt, marital status, and degree of kinship. 
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Memmrc <:1.mcmh Cwstil.ution; prnvides that state shall issue maniage licenses to 
couples rcgmdkss of gender w11o meet oti1er statutory requirements~ provides that 
same-gender marriugc~; t~ball be legally the same as opposite-gender maniages; 
repeals pnhtbifion rH1 recognizing oat·-uf.~sntc smne-gendcr mmringes. Measure 
adds to Com;l:il.t:tio;, that the rigl:.t of religious ir.stituti01is/clergy who refuse to 
perform a marriage "shall be protected." Other provisions. 

Frnzzini!Uslli,. StraHs/Cmson ::ll1d Louuau/Hnrkc nil asserl that the summary is inaccurate 
because the Constitutkn nL·eady protects the right of religious institutions and clergy to refuse to 
perform marl'iages. In tlli:;:r vic·N,. strtling that lw mcasmc ''adds" that protection leads voters to .. 
believe that JP If 7 crctltCR <l new tight. \V<:, ag1·e;c that using "adds" could lead to confusion on 
that issnc and, thcrot;:'l't\ clwngc the summary. 

Ftazzini/Usui, Z!lld SLruus/CLt.rson n:Jscrt 1hat the phrase, "provides that Oregon does not 
recognize valid out-oi~statc marriages unless t! :ey ar\) between one lllll;ll and one woman" is an 
"interpretation" 1)fwhat "legally recognized" 1rwans with respect to out-of-::>tate marriages that 
should not be illcluc!ccl. \Vc agrcu unci rcmovl' that statement from the summary. 

Frazzini/U~ui al::!o •;onl1Jl~d th~\t lhe ~utm't<ll'Y's inclusion of information on the statutory 
restrictions on ntnrrbg(' is '\mncce~;.'i~\l'Y <ll'd <.:•);;['IJ-.ingr.]" We disagree. Because IP # 7 
provides that SWl1~-sc:< Glloples mu:-;1, ''mb~:rwi,<tJ mcd Uw requirements of Oregon law" to be 
married, it is llCces.<:,:u·y to 11tC•vLk. iu:;Jnnatior: ar: 1;o what tho~e requirements arc. 

Louman/Harkc :1s.·:erL that the smnmarv {~til~ tD tlecurate1y stale that, if passed, the 
measure would rcquir-; 0' 1icin;s •)ther tht~'l c..o,, n(y ckl'ks to issue marriage licenses. For the same 
reasons discus~._~d alv)vc, 'de rejeei Lha\ mgunv.:nt. ; ,ol.unan/Harkc also assert that the summary 
should include int(m:ntkn Lha 1;, althe'..lgh IP if. 7 Whlld not require religious institutions and 
clergy to perform marriages; it wnuld require cnhcrs to "participate" iu them even though it may 
be against theh r< .. Hg~o;J_j hdict':>, c.:!., '(photog;n:~k;n, lxtkers, music dee~jays, dressmakers and 
the like[. I" J Iowcvcl'. hccpus;; the lex! ndlhc,· G::plicitly ~tates tFJ1' implies anything about the 
participation of such pvJ~):.:; itt wec-::i·.;g;!, thnt ciaiu is yll'ely conjectural at this point. ,, 

Sun1 ma ;·y · Oregon Const!tulL11: c-U t';\:ntly hans marriage between couples 
ofthe s:uu;; Ji'Hdlo" by pwviding lhat o 1ly mruThge bel ween one man and one 
wcmwn i:-J v::1lit1 or lc1;aliy n:cu,\ui:--: .~d. ::r,;,,l\)Jl statutes cnrrently limit the right to 
marriugc ha:;cc! OH age, ctlpa.:;:ty to ccm;er:.:, marilal status, and degree of kinship. 
Mca~mc ~<mt:nL1 ;-: (\m;:;tiltltion to recognize 'the right of couples of the same gender 
to m:ttJ:>-' }i'\>''iih:d :·.iJcy ~n--.;cl :;i11lutory ·-!l •. ~:irka<lons. !\lkusure requires state to 
issue m;vri:.l~;c :ic.,:ns·-~:, hi s'l "h)-ilc~· c:11.1':d.·<:. 11!! the same basis as opposite-sex 
couple~ ;\;k,_;:,urc rrovidG'i th,ll tnmTir~~i.') between same-sex couples arc su~jcct 
to th.; sc:Jllc '·r·v'; tl n1 tU\'t~rn i11iLTiagu be, HLCi1 opposite-sex couples. Measure 
protccU; 1.i1c Gxistir1;,~ rigltt oC1eliglous :n::t!tuiions and clergy to refuse to perform 
a lrtt11'1'i<:c•;,:, l)[~\CI iFO\ i:-;)Ol:C:. 
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Enclosure 

:-.incerely, 

Jdf J. Payne . 
i\';sistr:urt Attorney General 
J.JfJ.i>ayJle@doj.s1atc.or.us 

Lynn Rosik, GGnerai Ccmnsol Division 

Jeana Frazzini 
P.O. Box 40625 
Portland, Oregon 97240 

Gregory A. Chaimov 
Davis, Wright, & ~·rcnuir.c, LLP 
1300 S.W. Fitth, Ave., Suite 2400 
Portland, Oregon Sl7201 

l'v1arg<>ret S. O:tw.y 
Bcm;c(t: Hadn:t\IJ Mcrris 
11 () ~.; W Morriso:1 St., Suite 500 
Po;·tl:·.!dd, (:l,~<~u·~ 9720'i· 

Ross Day 
Day Law Group, P.C. 
12755 SW 69th Ave., Stlitc 200 
Portland, Oregon 97223 
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C'crtificd by Attorney Gcncntl on April 5,,2013. 

HALLOT TI'fLl; 

Amends Constitution: Recognizes marriage bctwcl\Il couples of same gender; 

protects clergy/religious institutions' refusal to perform marriages 

Result of "Yes" Vote: "Yes" vote amends constitution; recognizes the right of 

same-gender couples to marry; protects right of clergy and religious institutions to refuse 

to perform marriages. 

Result of ''No" Vot(~: "No') vntc retains existing constitutional ban on man·iage 

of same-gender couples; retains c.onstitutiCJna! provision that recognizes only maniage 

between one man and one woman. 

Summary: Oregon ConstitllLon cmrcntly bans mm;riage between couples of the 

same gender by providing that only tnarriagc between one man and one woman is valid 

or legally 1\~cogni:.<ccl. Oregon statute~.; ctnrontly limit the right to marriage 'based on age, 

capacity to cous~nt, 1nadtal st\tus, and deg;t\X~ (:f kinship. Measure amends Constitution 

to recognize the righi of couples of the same gCtidcr to marry provided they meet 

statutory qunli iicat1ons. Mcasmc requires .:.Jnte t;) issnc marriage licenses to same~sex 

couples on the SiP.nG basis a.~ oppo~>itc";-;cx ~~onples. Measure provides that marriages 

between samc"scx couples arc subject to the same Jaws that govern marriages between 

opposite-sex couples. Measure protects thG existing right of religious institutions and. 

clergy to refuse Lo p~:rfonn a mwTiagc. Oth~,;r p1·ovi~:ions. 
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Article XV, section 5(a). Policy regarding marriage. lt is the 
·}3eHey~ef"Qfeg 0 A,.an €1·-itB--FlGI itiBB.J-sH0divi·&ien&;-thatenl.y--a 
m-aHia§e-betwHe-n{:lFle-nlatl-aHd-ene-wemaR-shall-be-v.a.J.kl-..e.t 
~e§al-lY-feGegfH2;ed-as-a marrta~Je .. lt is the policy of the State of 
Oregon to recognize and pmtecf the right to marry, while also 
preserving and protecting the right of religious institutions and 
clergy to refuse to perform a marriage. 

(1) Hight to :Vk~1try: Th:! :;>tate and its political subdivisions 
8hall isnue marriage licenses to all couples who otheJWise 
n1eet the requirements of Oregon law regarding agel 
r:-1mli.al status 1 capacity to consent to marriage, and 
c:e~Jree of kinship. 

(2) Heiigious Protection: The existing right of religious 
institutions and clergy to refuse to perform a marriage 
shall be protected. 

(3) Non~Discriminatiou: f-\J! legally valid marriages shall 
bH treated equaily under the law. 

\. 
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AT T 0 R ,N ~ Y S AT LAW 

Via Hand Delivet:y Only 

The Honorable Kn' . l3£:f ''ll 
Oregon Secretary \1 ·. '·;:.,: :.: 

Attn: Elections Di.vist-
255 Capitol S!rec(NE, Suite 501 
Salem, Oregon 9731 0 
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RE: Elector Comments Submitted in Rcspon~c to Draft Ballot Title for Pl'Oposed Initiative· 
Petition #7 (2014) (herein "Petition#! ) 

Secretmy Brown: 

I offer these conu;, n•:; () J 'x \qlf of my client:;, M•,·.hdc Louman, an Oregon Elector and Mrs. 
Teresa Harke, an OJ, ·c F!ector, a::; the term "elector;' is defined in ORS 250.005(2). 

These comments [ll'O otlercd ia response to the Secretary of State's request for comments in 
response to the Drun Ballot Tiilc prepared by the Oregon Attorney General for Petition #7 as 
well as the Secretary of State's request for comments on vvhcther Petition f/7 comJJlies with the 
procedural requirements of the Oregon (.:<;nBt itution. 

We have rev icwed the d1·a:Jl ballot tillo prepared by the Oregon Attorney General for Petition #7 
and we am ofthe opini•~n the draft ballot title fails to comply with the requirements ofORS 
250.035. Accordind.i v. :offer the t(lllowiag ~OJnillcnts il1. response to your request for 
commcn!B on I he u '· '· 1-: : iol 1it1c {or Pod don :f7. 

ORS 250.035(2)(aJ requires that u ballot title contain a "caption of not more than :fifteen words 
which reasonably HrcnUfy the suhj.::ct matter 0f the stat0mcasurc." The caption presented by the 
Attorney General s!u1.cs: 

AM 11~N !)S CONS'i.TflJTl01'1: HECOG NJ.ZI~S MARRIAGE Blt',TWJt',EN TWO 
l).U:OPLF.ldCGAkOLESS Oil' GENmm., J,ROTii:CTS RELIGIOUS 
lNS'lTnn 1'>"11·' HJ,~F[J;~AL TO P):tUlHl{lVJ MARRIAGES 

ORS 250.035(2)(a) ditt•:ts that the capliou of; h:<lot title to a propo~ed measure reasonably 
identity the fmr~l~V. matter· of the measure. 
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The caption c,.::-rves as the ucorncrstonc forth: o1ltc1 portions of the ballot title" and therefore 
must idcniH)I th0 p~(,pos~d mcaiiure's tn.1:.~ subject matle.r "accmately and in terms that will not 
confuse or mislead potenti<-l petition sit;,ner:; and volcrs." Greene v. Kulongoski, 322 Ore. 169, 
174~75, 903 P.2cl366 (1995). 

The caption, whid·. i~. t) ~, llr,:;t information tlnt HLl.st Jlotentiat petition signers and voters will see, 
is pivotal. h·azzln1 >. J~z;wrs, :144 Or. 648, 654, 189 P.3d 1227 (200&). It must "inform potential 
petiilon signer:-; and '> uit.,_R 0f the sweep of the measure. 11 l4. flting Terhune v. :Myers, 342 Ore. 
475, 479, 154 P.3J J ?,g4 (2007). A caption s11ould nol "nndcr~ratt; or overstate the scope of the 
legal chungc~ t!w~ lhu pr(•po:-;~d me:tsure would enact. 1 1d.. {liting Kain!Waller v. Myers, 337 Ore. 
3G, 40, 93 P.Jd 62 (2004 ). What the ALtomey (Jon;:: rat cannot do is select and identify in a 
caption only or:c om c•i Jrttlltij))e subJects and tht~t:; nttdcr::>tatG the scope of the proposed measure's 
subject math,r. N.i,·ftkJ/-.a[!p v. J\!Jyers, J2.9 Cte. ll, J6, 986 P.2d l (1999). 

In addition, wli::r~~ tnc m_easurc's propon.:nts use wc.rds or phrai!eli that are intentionally or 
unintcntiomuly dc~igned to jn11ucncc the vote!', the A ttomey General should look past those 
"politlcnHy eh:;rgc. '· ·)h;hcs and describG the full ir.I1)act ofthc measure. The requirement that a 
ballot title be 'imp::u'l:.a! 1s to prevent argument, misleading descriptions, or emotionally laden 
words within we b::~llot :itlc. Hamitloil1'. 1~ryers . . n6 Or. 44,943 P.2d 214 (1997). 

Finally, a eaptloJl's tf:"tYllS must not uudct·statc ut overstate the ~cope of tho legal changes that the 
proposcdmcasnrc world u11D{t Kain/W('!/erv. i~'/jwrs, J37 Ot. 36,93 P.3d 62 (2004). In order 
to draft <:1 prup1~r caption, tnt' Altv:ncy (:!(:,nen:l n.·tJ c1 amine the iext ofthe measure and the 
changes tJ1e mcmw1c would cnacr !Ll.__tl~t; Q()ll_t(;;it~':t~~0ltlting law. Greenburg v. Myers, 340 Or. 
65~ 127 P.3d 1 Fn (7.00(;) clii!lfi:. Kain/Waller, )37 Or. at 41 (emphasis added). 

Tho dl'aft captio~! ln,.;l~c~ on one out oi'multi:;Ic sub_:ed addressed in Petition #7, aud fails to 
mention m·gufl,l~Y ;~,;;.: t\il :· imporfr~nt aspect d Putiticn #7. 

The draft caption t:;ih 1c- 1dcntily the sweep u i' .Pctitiun #7. Termme, .iill.lm!· Petition #7 imposes 
a n1andatc on E1LP!o.~lLtk<tlsntdiYh~iQ!1S. of t.he t;iate of Oregon. Petition #7 !:§Q!!.in:;.fl all political 
suhd1vision~, a~ we'J ~ ~; 1 he st.ate of Oregon, to issue marriage Ecenscs to all couples, regardless 
of gender. '!111~ Ji c<cn ·;y 1hr; i)igg:st c!Jange t'c~t· in,1 1/7makcs to current law. Cnncntly 
marriage 1ic·:,1S~~~ a,e ;ir,ly is:mcci b:; coHLty (_ :·;ts. (;]<.') t06.04l(l), 

But Petition /17 m:mdak'l I hat. :-.llj)Olitkai ,<mbdivisions -not just county clerks ~ as well as the 
state ofOrcgor, nu;;:;t now i1'suc marriage license~;. Oregon lnw det1nitions of"political 
subdiv is;JHl·., ;} ! ! en: LN1 , l !e:w th; fbliovvin~, : \ ci: :-', '.)(_mnty, district or any othel'lnunicipal or 
public coqnrau~.~.r u•. h''~ ~ia,e.~' ~"?~·:: 0!~8 i()L0o::.({i; Oi{S 237.41 0(1); ORS 242.702(9); ORS 
271 01)5(1) .-)"'-' ~·v ,., "l)C' '"\'1 Ql'7 , ~ •' ; ( .[',•_:) •+' I .:. 1\. 1 ; \.) \,I (), .• , / , 

Tile change til<:'t IL;;(,l-)J•. tn mPkc~; L: Oregon bvv mecm:; that water disLricl:-;, school districts, 
metropolitan s·~''ViG'.~ c;iq :u.:h (to name:~ kw) wiL ;tO'·.V be fi.lrcc:d to issue marriage licenses. The 
voter :;hottld t;,.-, a!:r,·[~.~~r:' CJ. ~b.> .L i,':i;c c,!1<:.11l!, .:'I \u.c '~ tniiun. 
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In addition, Pditiou WI docs not :c.imply umer;d ihc Oregon Constitution. Petition #7 changes 
state policy toward man i:tgc that wn.s set nilw ye;:,rs ng:) with the passage of Ballot Measure 36 
(2004). 

The draft caption nmst ini\ll'Inlhe v~>l:er ofthe >;cope ofihe legal changes that Petition #7 would 
enact The Oregon C\mstilution, and Oregon :>tatute:>, currently recognize marriage as between a 
man and a 'NOlWm. p,_:ti•:on 1i7 docs not simply amend eurrent law- it radically changes public 
policy in the s;;:Lc ol O:cB,JH 'Nith rcspecf. to the (!c:lnition of mm·riage. The draft caption must 
inform the votc,·s n;' !lie. <•.:;op~: cf the k~c:l cki•1i;p.', proposed by Petition #7. Kain/Wa!ler, supra. 

Again, a caption nnsi. cmpl1asl7.c the "chief p:nnose" or "true subject matter" of a petition. 
Burbridge v. Pmuv.--, 28:i (k .t), 600 F.:M 8!:_; li%'J); G'reene v. Kulongoski, @JJ.ra .. The chief 
purpose of Pciluun it'ii': J• t~ha,lg>: to v,;ho n1 ?,·:' i:isue rnan.i£1gc li0enses, and to whom tl1ey must 
be issued. 

Accordingly, we sug~~es1 the drnft captloa for the c;<"ail ballot title be re~wdtten to read: 

AMLNu~, U PJ\';-}TH'UnOI~: RE()UlRl•:S STATE, COUNTIES, CITIES, 
SCHOOL Vl'-;ll.H(T:;J, Ul'HKR Oi;STHICTS TO ISSUE. MARRIAGE IJCENSES 
HEGAH.IHJ~SS O.F (iENiJlGI;,: 

(15 words) 

Insiead, the dnd c<~piion Lt)CUscs on one 1wn·( >·N nspvcr of Petition #7 - a politically charged 
aspect intended to inflnuJco the: vule.r- wilho•.lt inibrming the voter of the largest effect Petition 
#7 woulcl have on :-::ot2 t:·r licy. 

The rc.sull sst ·:~_c,·.-, ... 11 ~; fu1 i 1 (·.~· 111':~ ·;nnlc rca:iOl\S us l'\:..~ dmfl caption> discussed above. The 
argwncnts coniaineu m ~ec!ion L of lht:; leiter c~re herchy incorj1orated as reasons why the draft 
results statements also D1il to meet the hBsic slattLtory r~~quircments of ORS 250.035(2). 

ORS 250 OJ 5(~! "':l; · .• :r·s i :1c ,,,·~til t··sulrs ~)<li ,.l,tt:lt be~ D Rimp!o and unJcrstandablt: statement of 
not more than 25 words 1!cal '-1c.scribcs the res,m, !' rt··e ."tate measure is approved. As with the 
captiou, the HcstJJts .Statcnwn!s eamwt be inr,,:.~tn'<c!lC 01 misleading> and must accurately identify 
the subjc~t nw:..'t.'i' ~·r I lie r :c:H,:w,:. Towr:rs v. ';{n:n, 141 Or. 4B7, 145 1).3<.1 147 (2006). The 
"yes" result siahjmcnt mui;t, e;{plaLJ to the volu what the results will be if the measure is enacted. 
Phillips c, ' ', j ;. , , ., . :.:1 , 9T') :0 .:/.d '))4 D·~'~)-

Further, \\hee ~ cr j)'-''t :1 I•' . ; ,,J:iJ de~, LIJ(: rcsuL:s smtewenLs should also be modified to conform to 
the chang~.;:; ma~w to Ulc ~·arllton. Phillips, :125 CJI'. ut227. 

The Attorney (J;;;n~ra! 's (i!·all r ;suirs staten te111 ·: ;:gain i 5nore the major puq1ose and effect of 
Petition :ftl, Y/:lid, .: ::1:: c f Lc, '~'!L:~ P:lr:clll of ;.:::11 'lg tr::mhg,e licenses from counties to the state 
and its p,:ditknl ~;~:t,:.lJ·;i::t~HlS. 
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Accordingly, we su<?,f.(CSl the follnwir,g langw.ge fer ~he results statements: 

Result of ''Yt•.;'~ Vok: "Yes" vote am•)Jids Oregon Constitulion; requires state, counties, 
cities, schoQl di->fiic;~,, ,'q;-~.::iai dis(rldslo issr·~ l1Jd'Tiage licenses rega!'dlcss of gender; recognizes 
same~sex J<Km i H!.j.:>:> 

(24 word::) 

Rcsun :Jt' "No'' 'i lih~: "~t/' vote reta::;~: !<JW tcqniring only counties can issue marrlage 
license~; rcluins sla!c pt;lky tint ll~<tningc is lclv.rt:·~:J a mnn and a woman 

(25 word~) 

The orgu·~lenh ',J' ,;,!: !CI' in )edkrd I Ull\1 n. of this JcUer are hereby incorporated into this 
section <I'> ao,;:n'"'nnl f;rgum;;)nts ns to why the Jn;/'t snnnnm')' f~tils to meet the basic requil'ements 
ofORS 2S0.0j5, 'fhc. draft sununmy shculd he mo~.iifitd to reJkct the changes suggested in 
section I. and II. of this ltsttcr. 

The goal ofthc su.mr;,n) B to '".hc;lp vot:::rs to understand what wi.Il happen ifthe mcasme is 
upp1'oVL:d111 and ilh: '"t':<:it.;I.IJ or its i1'1phd.111 A/a bon V, )i;6!{:rs, 332 Or. 633, 640, 33 P.3d 988 
(200 1 ), (nuotl!!J.;; Fred lvfeyet, Inc. v. Roberts, 308 Or. 169, 175, 777 P.2d 406 (1989)) 

Further, the dra. i >llll'li1!l:·y h!~cn\:c.tly cxplair:; Pciitl•1n #7. Tho draft sununary states ''Provides 
that state slwll ; 'l~:tie rnmr iage lice:~scs to courlc8 n~ganJless of gender who meet other statutory 
requirements;". As tiJ:;n,s:-;ed ab<r'/~, this ls simi1ly inaccmate. Petition #7 requires the state and 
itspolilt~~!l sul!..rli.J.!J.~i~!U'\ Lo issue rnarriugc licenses. lhc draft summary, at the velY leust, should 
be corrected to ret1ect the ttduallailgtw!_.;e of l"ulilroJJ t/J. 

However, usin~i tl:c tcm1 "poll! lea\ subdi visiv,", w· 1ilc 1m accurate recitation of the text of 
Petitior H7, is i ii'-ciy not n•,~Jpful to th0 volGL "Pohlical subdivision" is a legal term of rut, that 
does not explai11 to :lv~ vo!e.r who WlJJ Lctually be issuing license~:. Accordingly, the summary 
should give Lhc >'Otcr some examples ofwi1at Don!;tituk~ a "political subdivision". 

Further, lite ora It swr,;n.my :>ttks "1Vkasurc t~od~ 1:<1 Colistitution that the right of religious 
institutiolJs/c:.ctgJ v:hn r;_;~u.:::c (o 1wrfbrm a tr;dri'::J;o": 'shall be protected"'. llowevcr, the right to 
freely exercise ,.:ne'>; rdl~~1om: bdiei}~ is alread.\ :~un::ntcd in Oregon's Constitution . .S.~~ Or. 
Const. Ar~. I, ~c.:J; r ... ~. C'01:t.. an1 I. To the extent the s~munmy suggL:sts to the voter that 
Petition #7 croutes, r,r prol.ecis, a nov" rig:1t, the dmil. summary misstates the law. 

Finally, ~-he dr:i r s"mr:w;-y ·1ai~:-; fc·t' \Vhatj~ 11!.~:, in( •,,1·1\Xi. If adopted, Pctition#7 would only 
protect rrligiou:: ins:iL;ttin. s/ul·Jrgy from perfo;·n1fug sam0~scx marriage~. However, Petition #7 
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would require otLci'.' wh(' traditionally partic)nte in maniage ceremonies~ photographers, 
bakers, music tkx~·.h.J:'S, d··css makers tmd the ·.ih~- to also participate in same-sex marriage 
ceremonies, even if u~o:31~ incUviduds!inslituC.lr•s ol~jcct to same-sex marriages on religious 
grounds. At a .ninimum tho draft swnmmy .t HJSl. inionn the vott::r that other than religious 
institutions/ckl·gy, oihers may be n:qu1rcd (eith(;t by Petition 117 or by law) to participate in smne
sex marriages, even J f doing so would violate a p0rson's religious beliefs. 

Therefore, the: draft sum1.nary CJ.houkl be mod; f\<;c! to re<td: 

Sumnuwy: Oregon Constituti,m cnYrenlly states that it is the policy of the state of 
Oregon that only a murriag~ between it man nnd a woman shall be valid and legally 
reeoguizcd m\ a murdag0. Current iav. l'c~quircs all matTiagc licenses be issued by 
coumiei:. J\,1~_, ,sure amends lhc Orego 1 Co;lslttuHon, requites the state and its political 
:>ubdiv1sio!1': ·· snch as r;ountics, dticc,:. sci!.,o~ districts, water districts, and th~;; like~ to 
l:::sue marri~:ge iicensu-:. ro~lacriagc hc.·ni;r·s must be issued rcgardicss of the geuder of the 
couple, E-.C' ion1~ a;-; 1he ;..;oupie mee!s o1ilct' stmut.H·y requirements .. Measure allows 
1eligiou~ ir~'.ttllltbns/clcrgy to reJ'u;.;c 1o perform samc~sex marriages, but requires others 
who mw uhjeet to samt:-IK~x murriagr.~:-; o:1 religious grounds to provide services to same
:,;ex marrtaf!c.-;. \ <the1 provistm1s. 

(125 words) 

Petition tfl t:·ulr !1' co·~·:nr:-lllP th<; l'C(phemcr:i; 'li' '~rti:.::ie XVll, Section! ofthe Oregon 
Constitution b·~c~ans..: '2';-::tition 11'7 tnkcs two O' n·, Le sc;i)8(antive amendments to the Oregon 
Constitution lhm tin.~: o· dosc!y ;·cbicd. 

In particular, 1\ ttiw·n ,f7 c:q11 ici !ly <~mewls ;\ :- i.~l'~ X\!, Section 5(a) of Ulc Oregon Constitution. 
Petition 1!'1, attae v~:ry leust, impli01tly amcnL1'l A··tidc T, Section 3 of the Oregon Constitution by 
carving out a11 cxeep:ion 1.o tl1e righ• to p-:adice cne' c: rdigion and hold religious opinions by 
prohibiting thost: who ol~kct to same-sex nwningc:1: on religious groull(ls from refusing to 
provide servic.:··: tc :'''iiW·':~x nwrrit.~.c couple;'. · 

Further, p,)titicn '/', at llh' v,~··;· ie' .~,, imnlic1j, ·w. :nd.' 1\.rt.icle Xl, Section 2 ofthc Oregoti 
Constitmion b,,· ·ni I(; 1 b-: t::.:lni puw:~rs a ·'t:· or wwnmayt;xcrdsc, Artic.lcXl, Sectionl2, 
by addin~~ to he pcv:t ':; ;li t:c:.:,rk < t:t•lity ui', .tX>, A·!v..:le XI, Section 14 ofthe Oregon 
Constitulkn by n: .,, h 1:,·~ ft)V/'Y:; 0.fmctrct,):ihn service districts, and Arllde XI, Section 15 
ofthe Oregon (\)1~~. 1 -flllil •n, by 1:mv~ng out aE ,·~:c·':pt'or; to the "unfunded mandate" prohibition 
Oil the Legislati ·/':~ · \ s:;en, 1 

There me two amcrKLuents in Pdi,ion #7. fhc flr.st am-:n(lmcnt requires the state and its political 
subdivision:-: to i8:-:ue Ltan iag,~ lkc.nse,q. 'Jllc "'~cund amendment requires the state to recognize 
all marriages n·: Jr·:'t.:ss ·: r.:~!·r."~T ·~·hesc arc cwo snh«lantivc changes to the Oregon Constitution 
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that arc not cicbdy r~ in~ccL That :;nrpurling tht < It@dmcnt that requires ihc state and its 
political :mhdi d:->:<llic: to if:s.Je mat·: i:.~g\: Jic(;n: (:s r.hK·s not imply that a voter would also support 
smnc-sex mani:1ge. 

Accordingly, lx:c<LJ:;;; Pcition Jf7 \!oes not comply wit/1 the procedural requirements ofthe 
Oregon ConflWu!lon, i1 sh-Juh! not he [jll.:!WCt! to move' 1hrwurd. 

The drnil ballot title - n:· ... !ltl p~di~~~d<tr ~he dr~:nL~t:pHon ·is houlbly flawed and fails to comply 
with tbe mo:;i ! a~ic rccNi ··emr:nis u!' Oregon Jm.v, Thm1k yon in advance for making the 
appropriate (hWf! ~:~ tn U:-: dr<i.l t oui .ot Li,Jc. 

Very Truly YouE. 

Ross Dc:y, Esq. 
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